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CURRENT EVENTS. 





JupiciaL DiscreTIOn.—We have for some 
time past entertained a suspicion that the 
head of the law was not strictly and precisely 
level on the subject of judicial discretion. 
Everybody knows, of course, that many mat- 
ters must be necessarily adjudicated by the 
trial court, and as to those matters its decis- 
ion is final. These questions are usually of 
minor importance, but it has occurred to us 
that appellate courts often decline to review 
decisions of inferior tribunals of which they 
ought, in the interests of justice, to assume 
jurisdiction. 

It is a rule in these matters of discretion 
that the appellate court will not interfere, 
unless there has been a manifest abuse of 
that discretion, and to decide whether such 
an abuse has been committed is a critical and 
sometimes an invidious duty, and it is not 
at all strange that in such cases, which are 
really issues between the aggrieved party and 
the presiding judge, the leaning of the appel- 
late court will be very heavy in favor of the 
latter. 

We have said that matters within the dis- 
cretion of the trial court are usually of minor 
importance, but that is not always the case. 
What seems to the outsider to be of little 
moment, may be to the party interested of 
great consequence, and the interlocutory or- 
der of a trial court may turn the scale against 
a party to his lasting injury, and that order 
might not be reviewable by any appellate 
court. Hasty, morose or irrritable judges 
sometimes force a cause to trial, so that seri- 
ous injustice is done, and yet the record may 
show no reviewable error. On the other 
hand, continuances may be granted by a 
good-natured and too-complaisant a judge 
upon inadequate and even frivolous grounds, 
thus delaying and finally defeating justice. 
And yet in such a case the injury is without 
remedy, as no appeal can be taken until after 
a final judgment. 

We do not mean to impugn the good faith, 
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integrity or abiiity of trial judges. As a class 
they are worthy of the highest praise, but 
even the best and wisest of them are fallible ; 
and as two heads are better than one, it is 
well that where practicable their rulings 
should be reviewed by another tribunal. The 
question is, however, whether the law, as it 
stands, has done all that can be effected in 
the way of affording the means of rectifying 
the mistakes of trial courts by appeal or writ 
of error. 

Any change which might be made in the 
existing law should be very carefully consid- 
ered, for it might well happen that the remedy 
would prove worse than the disease. Never- 
theless, we think the subject well worthy of 
the attention of the profession and of legis- 
lative bodies. 





Toe Law’s Detay—THE APPEARANCE 
Trerm—Continvuances.—Many relics of the 
past linger in the law, not only in its body, 
but in its procedure as well. Among these 
is the practice still prevalent in many of the 
States of making the first term of the court 
after the service of process on the defendant 
the ‘‘appearance term’’ and allowing him, as 
a matter of right, without reference to the 
merits of the case or the existence of any 
actual ground of defense, a continuance to 
the next term of the court, four or even six 
months later. This practice had its origin in 
the complicated system of common law plead- 
ing and survived the reformation of that sys- 
tem, which has been effected in nearly all of 
the States. It gives an undue advantage to 
the defendant, and places the plaintiff at an 
unmerited disadvantage, it often works man- 
ifest injustice, and fully sustains the ancient 
reproach of the ‘‘law’s delay.’’ In any case, 
an unnecessary delay of justice is pro tanto 
a denial of justice, and is highly discreditable 
to any administration of law in which it oc- 
curs. The protracted delays of the English 
court of chancery is an enduring stain upon 
the jurisprudence of that country. It had, 
however, the mitigation that large interests 
and very complicated questions were often 
involved, but what can be said in defense of 
a system under which cases involving small 
sunis and no questions at all are habitually 
protracted for a year or more? Such is the 
result of the ‘‘appearance term’’ in those 
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States in which it still prevails. All cases, 
great and small, litigated or unlitigated, in 
which the defendant has appeared and 
pleaded, must needs lie over four or six 
months after such appearance before a trial 
can be had, or a judgment obtained. This is 
well enough where there is real and serious 
litigation; the interval may be needed to 
prepare for the forensic battle, but no such 
excuse exists where the defense is manifestly 
frivolous, and especially where there is no 
defense at all, as in collection cases. The 
proper practice, in our opinion, is to require 
every defendant, when he appears and pleads, 
to state upon oath a sufficient ground of de- 
fense, and if he fails to do so, or if the court 
should hold his statement insufficient, judg- 
ment should be rendered against him at the 
first term. 








NOTES OF RECENT DECISIONS. 


INTERNATIONAL Law—Conrtracts oF DE- 
POSED GOVERNMENT—LIABILITY OF SUCCESSFUL 
GOvVERNMENT.—An English court has found 
it necessary to decide, in a very recent case,} 
the converse of a well-established principle of 
international law, and to show that upon de- 
posing a de facto government, its successor is 
not only entitled to enforce the sights of the 
defunct regime, but is also bound to perform 
some of its duties. The facts were that the 
defendants, a French firm, had, during the 
administration of the Peruvian government 
by Senor Pierola, then dictator of that 
country, made certain contracts with his gov- 
ernment for the purchase of guano on islands 
off the coast of Peru, and among the other 
terms of the contract it was agreed that all 
controversies growing out of the contract 
should be settled by the Peruvian authorities. 
Such a controversy was so settled, and after- 
wards there was a revolution, as is usual in 
Spanish-American States; the dictator was 
deposed and a republic established. The re- 
public repudiated the settlement made by the 
dictator's government and brought suit in an 
English court against the French firm. The 
defense set up was the settlement made 
by the defendants with the defunct govern- 


1The Republic of Peru v. Dreyfus Brothers & Co. 
23 Law Journal (Eng.), 329. 





ment of the dictator. The court held that that 
settlement concluded the republic, and cited 
as authority the case of the United States of 
America v. McCrea.” In that case the law 
on the subject is laid down thus: 

‘*T apprehend it to be the clear public uni- 
versal law that any government which de 
facto succeeds to any other government, 
whether by revolution or restoration, con- 
quest or reconquest, succeeds to all public 
property—to everything in the nature of 
public property—and to all rights in respect 
of the public property of the displaced power, 
whatever may be the nature or origin of the 
title of such displaced power. Any such 
public money in any treasury, any such pub- 
lic property found in any warehouse, forts or 
vessels would, on the success of the new or 
restored power, vest ipso facto in such power ; 
and it would have the right to call to account 
any fiscal or other agent, or any debtor or 
accountant to or of the persons who had ex- 
ercised and had ceased to exercise the au- 
thority of a government, the agent, debt or 
accountant having been the agent, debtor or 
accountant of such persons in their character 
or pretended character of a government. But 
this right is the right of succession, is the 
right of representation, is a right not para- 
mount, but derived, I will not say under, but 
through the suppressed and displaced au- 
thority, and can only be enforced in the same 
way, and to the same extent, and subject to 
the same correlative obligations and rights as 
if that authority had not been suppressed 
and displaced, and was seeking itself to en- 
force it.’’ 

The court rightly concluded that if a gov- 
ernment could justly enforce the rights of its 
predecessor, it was in like manner bound by 
its contracts in the nature of a settlement of 
demands due to such extinct government 
upon this the real point in the case. Mr. 
Justice Kay said: 

‘It is a question of international law of 
the higbest importance whether or not the 
citizens of a foreign State may safely have 
such dealings as existed in this case with a 
government which such State has recognized. 
If they may not, of what value to the citizens 
of a foreign State is such recognition by its 
government? There have been successive 
governments in European countries—usurpa- 


238 Law J. Rep. Chance. 406; L. R. 8 Ex. 69. 
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tions of the power of previous governments 
overthrown—altering the constitution essen- 
tially. These have in turn been recognized 
by this and other nations. When the gov- 
ernment of this country recognized the third 
emperor of the French, if any Englishman 
entered into contracts with his government, 
could it be maintained that the validity of 
such contracts must depend upén the law of 
France as settled by decree of the republic 
which was established on his deposition? 
Obviously it would follow that no Englishman 
could safely contract with the present gov- 
ernment of France, or, indeed, with any ex- 
isting governments, lest it in turn should be 
displaced by another government which might 
treat its acts as void. There is no authority 
for any such proposition. I must take the 
law to be that the Englishman or Frenchman 
might safely contract with Senor Pierola’s 
government, if not before, at any rate after, 
it was recognized by the governments of 
England and France respectively.’’ 





DYING DECLARATIONS. 





Under the common law the courts generally 
held that dying declarations were admissible, 
in the trial of criminal cases, on the ground 
of necessity, so that the guilty party could 
not, by the death of his victim, who might be 
the only witness against him, wholly escape 
the punishment denounced against the crime. 
They were admitted only where the offense 
charged was the killing of the declarant, and 
to show the res geste of the homicide, the 
facts and circumstances surrounding its com- 
mission. But they were not admitted to 
prove any threats made or ill-feeling existing 
against the declarant on the part of the ac- 
cused, or any prior trouble between them, or 
anything which transpired after the meeting 
which resulted in the death of the declarant. 

‘*The general principle on which this spe- 
cies of evidence is received is that they are 
declarations made in extremity, when the 
party is at the point of death, and when every 
hope of this world is gone; when every mo- 
tive to falsehood is silenced, and the mind is 
induced by the most powerful considerations 
to speak the truth ; a situation so solemn and 
so awful is considered by the law as creating 





an obligation equal to that which is imposed 
by a positive oath administered by a court of 
justice.’’} i 

‘‘Dying declarations are such as are made 
by the party, relating to facts of the injury 
of which he afterwards dies, under the fixed 
belief and moral conviction that his death is 
impending, and certain to follow almost im- 
mediately, without opportunity for repent- 
ance, and in the absence of all hope of avoid- 
ance; when he has despaired of life, and 
looks to death as inevitable and at hand.’’? 

‘*The objections to the admission of such 
testimony are of the gravest character. It is 
hearsay, it is not under the sanction of an 
oath, and there is no opportunity for cross- 
examination. It is also subject to the special 
objection that it comes from persons in the 
last stages of physical exhaustion, with men- 
tal powers necessarily impaired to a greater or 
less extent, and, at the best, represents the 
declarant’s perceptions, conclusions, infer- 
ences and opinions, which may be, and often 
are, based upon imperfect and inadequate 
grounds.. Nor is the reason ordinarily given 
for their admission at all satisfactory. It is 
that the declarant, in the immediate presence 
of death, is so conscious of the great responsi- 
bility awaiting him in the near future if he 
utters falsehood that he will, in all human 
probability, utter only the truth, * * A 
far better reason in support of the rule, as it 
seems to us, is that dying declarations are 
admitted from the necessity of the case, and 
in order that murderers may not go unpun- 
ished. Such a reason only can justify their 
admission in cases involving the life of the 
accused.’’® 

‘‘Dying declarations constitute the only 
exception to the rule that in all cases the ac- 
cused shall have the opportunity to meet face 
to face and to cross-examine adverse wit- 
nesses. Such declarations are admitted upon 
the single ground of necessity. The neces- 
sity rests primarily and principally upon the 
presumption that in a majority of cases there 
will be no equally satisfactory proof of the 
same fact.’’ ‘ 

It seems, therefore, that the true ground 
upon which these declarations are admitted 
has not been fully and finally determined. 

1 King v. Woodcock, 1 Leach Cr. L. 500. 

2 Starkey v. People, 17 Ill. 21. 


3 Railing v. Com., 1 Atl. Rep. 316. 
4 Boyle v. State, 5 N. E. Rep. 211. 
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There is one point, however, upon which 
the courts are almost unanimous, and that is 
that such ‘‘evidence is admissible, in cases of 
homicide, only where the death of the de- 
ceased is the subject of the charge, and the 
circumstances of the death are the subject of 
the dying declarations.’’® 

When Admissible. —‘‘ Dying declarations 
are inadmissible unless the declarant believed 
that death was impending. If at the time of 
the declarations he has any expectations or 
hope of recovery, however slight it may have 
been, and though death ensued soon after- 
wards, the declarations are inadmissible.’’® 

If the declarant, at the time of making the 
declarations, expressed the belief that she 
would die, but also said she thought she 
might recover, she had not abandoned the 
hope of recovery, and her declarations were 
held incompetent as evidence.’ 

Where the last rites of the Catholic church, 
prescribed for the dying, had been adminis- 
tered to the declarant, and he had partici- 
pated intelligently therein, and a short time 
before the declaration was made, in answer 
to a question, he had said that he felt that he 
was going to die and did not believe that he 
would live to see the trial, and said, also, 
that it was hard to die, it was held that the 
proof of the circumstances under which the 
declarations were made was sufficient to war- 
rant the conclusion of the court that they 
were made under the conviction of impending 
death, and that they were admissible in evi- 
dence.® 

Dying declarations, to be used as evidence, 
must be made not only in articulo mortis, but 
under the sense of impending death, and the 
party must be of such a state of mind that he 
had a clear understanding of the contents of 
the document that he is said to have signed, 
and they can only be used when death is the 
subject of the charge, and the-circumstances 
of the death the subject of the declarations.’ 

The declaration of the deceased is not ad- 


5 Railing v. Com.,1 Atl. Rep. 314; People v. Fong 
Sing, 5 Crim. Law Mag. 57; People v. Davis, 56 N. Y. 
95; Brown v. Com., 13 Am. Rep. 740; State v. Terrell, 
12 Rich. (S. C.) 321; State v. Harper, 35 Ohio St. 78; 
State v. Barker, 28 Ohio St. 583. 

6 People v. Abbot, 4 Pac. Rep. 770. 

7 People v. Hodgdon, 36 Am Rep. 30; s. c., 55 Cal. 
72. 
8 State v. Cantieny, 24 N. R. Rep. 458; s. c., 34 
Minn. 1. 

* Binfield v. State, 19 N. W. Rep. 607; 15 Neb. 484. 





missible merely because made after being 
told that his wound was necessarily fatal. It 
must be shown that the declaration was made 
under a sense of impending death, or with 
the expectation of immediate dissolution.” 
It is admissible, though not signed by the 
declarant, and although it was given, not in 
voluntary expressions, but by assenting 
words to leading questions, provided the de- 
clarant was on the point of death and knew 
that he was, and was too weak for the me- 
chanical exertion of signing his name." 

It is enough, if it satisfactorily appear, in 
any mode, that dying declarations were made 
under a sense of impending death, to admit 
them, whether it be directly proved by the 
express language of the declarant, or be in- 
ferred from his evident danger, or the opin- 
ions of the medical or other attendants stated 
to him, or from his conduct, or other circum- 
stances of the case.” But it is not necessary 
that the apprehension should be of immediate 
death. 

To render dying declarations admissible in 
evidence, it is necessary to show that the de- 
clarant was, at the time of making them, con- 
scious that he was in a dying state; but it is 
not necessary that he should be in a situation 
to give a full and complete account of all the 
facts of the transaction, if he states the facts 
distinctly as far as he goes, and it does not 
appear that the facts were designed to be 
connected with others which were to form a 
part of a full and complete account of the 
transaction. And dying declarations con- 
sisting of the words ‘‘yes, sir,’’ spoken in 
answer to leading questions propounded to 
the declarant, are admissible in evidence. 
If the declarant, at the time he made the 
declarations, believed that he was about to 
die, the fact that he lived ten days longer 
and during that time expressed the hope that 
he might recover, will not render the declara- 
tions inadmissible.” 

Preliminary Proof.—‘‘In a prosecution for 
murder the offer of dying declarations should 
be preceded by evidence that they were actu- 


10 State v. Partlow, 48. W. Rep. 

1 People vy. Callaghan, 6 Pac. Rep. 49. 

12 McDaniel v. State, 47 Am. Dec. 93; Moore v. State, 
46 Id. 276. 

18 Dunn y. State, 35 Am. Dec. 54. 

14 Vass v. Com., 24 Am. Dec. 695; State v. Patterson, 
12 Am. Rep. 200. 

15 Swisher v. Com., 21 Am. Rep. 330. 
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ally made in expectation of impending death ; 
and this may be shown by the nature of the 
injury, by what the injured person said or 
what physicians or attendants said in his 
hearing, and by the evident state of his mind 
at the time the declarations were made. It 
is not essential that the injured person should 
have stated that they were made in that ex- 
pectation, or that any person should have 
said in his presence that death must speedily 
follow.* But consciousness of approaching 
deeath need not be expressed. It may be 
inferred from circumstances.’’ 

Declarations may be made by signs as well 
as by words; and if a person in a dying con- 
dition, and so injured as to be unable to 
speak, is asked to squeeze the hand of the 
questioner if it was C who inflicted the in- 
jury, and thereupon does squeeze such hand, 
this is proper evidence for the consideration 
of the jury on the trial of C for murder.'® 
But the admission of the evidence, given 
by the declarant on the preliminary examina- 
tion of the accused for assaulting the declar- 
ant with intent to kill, does not render the 
dying declarations incompetent or inadmissi- 
ble.” The declarant must have given up all 
hope. If even slight hope of recovery re- 
mains the declarations are not admissible. 
Where the deceased knew she would die, but 
said also that if she got well she would never 
go to C’s again, the declaration was rejected.” 
It is no objection that the declaration was in 
writing,jand the facts drawn out by questions 
asked by a third person, nor that some of the 
facts were suggested by that third person and 
assented to by the declarant.” 

Their Credibility a Question for the Jury.— 
The admissibility of dying declarations must 
be determined by the court, but the weight 
to be given to them as evidence is a question 
for the jury. 

‘*Various questions may arise after the 
court may have admitted the evidence. The 
jury may question its credibility, and con- 
sider its effect. As itis given and received 
under peculiar circumstances, great caution 


16 People v. Simpson, 12 N. W. Rep. 662; State v. 
Wilson, 24 Kans. 189. 

17 Anthony v. State, Meigs, (Tenn.) 265; People v. 
Gray, 61 Cal. 164; State v. Wilson, supra; Stewart v. 
State, 2 Lea (Tenn.), 598. 

18 Com. v. Casey, 59 Am. Dee. 150. 

19 State v. Wilson, supra. 

20 State v. Center, 35 Vt. 378. 

21 State v. Cantieny, 24 N. W. Kep. 40x. 





is called for in the application and use of 
such evidence. To this end, it is important 
that all attending circumstances should be 
well weighed by the jury. The degree of 
self-possession, of observation and recollec- 
tion of the deceased should be ascertained. 
The state of mind arising from his critical 
situation, added to his suffering condition, 
may produce indistinctness of memory, and 
all these may tend to shake the confidence of 
the jury. * * It may often happen that 
the party, without being perfectly certain, 
would ascribe the act to some suspected per- 
son, when, if the grounds of his suspicions 
could be known, they would be unsatisfac- 
tory. An enmity which had been but recently 
exhibited by threats would be very likely to 
lead the mind of a wounded person to a thor- 
ough conviction that the wound had been 
inflicted by the person who made the threat, 
and he might consequently speak of it as a 
fact. Hence the necessity for that degree of 
caution which is said to be necessary in the 
use of such evidence.’’ ” 

The credit to be given to dying declara- 
tions must be determined by the jury. After 
the admission of the evidence the question of 
its credibility remains for the jury. It is 
their province to weigh all the circumstances 
under which the declarations were made, in- 
cluding those already proved to the judge, 
and to give to the declarations such credit 
as, upon the whole, they may think them en- 
titled to.” 

It is not error to instruct the jury that 
dying declarations are entitled to the same 
weight as evidence as the testimony of a liv- 
ing witness. 

It is error to instruct the jury that a dying 
declaration should receive the same degree 
of credit as if made under oath at the trial.” 

For what Purpose Admissible. — Dying 
declarations, like the testimony of any wit- 
ness upon the stand, are admissible to prove 
facts only, and an opinion contained in the 
declaration is not competent; they are also 
restricted to the facts and circumstances im- 
mediately surrounding the act as homicide. 


22 Nelms v. State, 53 Am. Dec. 98. 

2% People v. Abbott, 4 Pac. Rep. 772; State v. Clem- 
ons, 1 N. W. Rep. 548. 

2% State v. Nash, et al., 7 Lowa, 382; Baxter v. State, 
15 Lea (Tenn.), 657; Green v. State, 138 Mo. 382. 

2 State v. Mathes, 2S. W. Rep. 800; Citing State v. 
Vansaut, 80 Mo. 67; and State v. McCanon, 51 Mo. 160. 
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The general rule is that matters contained in 
a dying declaration are not competent, unless 
they would have been admissible if they came 
from the lips of a living witness testifying in 
open court.* 

The following cases show what have been 
held to be expressions of opinion merely, and 
therefore not admissible in evidenc: 

‘‘T don’t know any reason that Fong Ah 
Sing had for shooting me, unless it was that 
it was a few days before the shooting I was 
bathing my feet up-stairs over a room in 
which Fong Ab Sing was sitting and spilled 
a little water on the floor, and it leaked 
through and fell upon Fong Ab Sing. Fong 
Ah Sing was very angry thereat, and told the 
proprietor of the house that I must apologize 
and make him some present, to prevent bad 
luck coming upon the house. The proprietor 
did make some little present to Fong Ah 
Sing, and I supposed the matter was set- 
tled.’’ ” 

“I think this man, Henry Wasson,’’ the 
defendant, is the man who shot me.’’ * 

That the shooting was not done pur- 
posely.” 

‘*Well, I guess Taylor has poisoned me.’’ 

The declaration that the defendant killed 
the declarant ‘‘for nothing,’’ was held to be 
the expression of an opinion.*! 

‘*T expect it was Charles and Mrs. Briggs.’’” 

The following have been held to be state- 
ments of fact, and not expressions of opin- 
ion: 

‘*Ed. Clemons (meaning the defendant) 
shot me; aint I right?’’* 

In this case, after discussing the object for 
which dying declarations are admitted, the 
court says: ‘‘In view of these well-settled 
principles, we think there was no error in ad- 
mitting the dying declarations testified to. 
* * The first part of the declaration is a 


% Montgomery v. State, 80 Ind. 338: Binns v. State, 
46 Id. 311; Boyle v. State, 97 Jd. 322; People v. Wasson, 
65 Cal. 538; State v. Donnelly, 27 N. W. Rep. 369; 
State v. Clemons, 1 N. W. Rep. 546; Wharton’s Crim. 
Ev., § 294; Savage v. State, 18 Florida, 909; People v. 
Taylor, 59 Cal. 645; 1 Greenleaf on Ev., § 159; Walker 
v. State, 39 Ark. 220; Collins v. Com.,2 Am. Crim. 
Rep. 282; 2 Fields’ Lawyers’ Briefs, § 416. 

2 People v. Fong Ah Sing, 64 Cal. 255. 

% People v. Wasson, 65 Cal. 538. 

2 State v. Donnelly, 27 N. W. Rep. 369. 

% People v. Taylor, 59 Cal. 645. 

3! Collins v. Com., 2 Am. Crim. Rep. 282. 

2 Shaw v. People, 3 Hun, 272. 

%8 State v. Clemons, 1 N. W. Rep. 546. 





distinct assertion that the defendant did the 
fatal shooting. The closing part is put in the 
way of an interrogatory, and it may have 
been for the purpose of assuring himself, not 
that he was correct as a matter of opinion, 
but that bis observation of the fact was cor- 
rect.’’ 

In an Indiana case, where the declarant 
was asked, ‘‘What reason, if any, had the 
man for shooting you?’’ and he answered, 
‘‘Not any that I know of; he said he would 
shoot my d d heart out, this was held to 
be the statement of a fact. The court said: 
‘‘A cause is often a fact, not merely an opia- 
ion, and is here a fact.* The statement of the 
dying man was not the expression of an opin- 
ion as to the sufficiency of the cause or reason 
that the accused had for shooting, nor was it 
the expression of an opinion upon any sub- 
ject, nor was it a narrative of a past occur- 
rence ; but it was the statement of a negative 
fact, namely, that there was no reason or 
cause whatever for the shooting. The declara- 
tion does not assume to be the expression of 
an opinion, but it professes to be, and in truth 
is, the statement of a fact; for, if there was 
no reason or cause whatever, no opinion 
could be given as to its sufficiency or iusuffi- 
ciency. Whether there is any cause for an 
act must be a fact; but if it be conceded that 
there is a cause, then, whether it was or was 
not adequate, might well be deemed matter 
of opinion.’”’ 

The declaration that Abbott, the defendant, 
was ‘‘the man who cut him with a knife, and 
that he had no cause for it whatever,’’ was 
held admissible as a dying declaration, but 
the question whether it was the statement of 
a fact, or the expression of an opinion only, 
was not raised.” 

Also, when the declaration was that the 
shot was ‘‘intentional.’’ * 

Where the declarant stated that ‘‘it was 
done without any provocation on his part,’’ 
the declaration was held admissible, and the 
court said: ‘‘Whether there was provocation 
or not is a fact, not stated, it is true, in the 
most elementary form of which it is suscepti- 
ble, but sufficiently so to be admissible as 
evidence.’’*” 

The declaration that the defendant shot 





% Boyle v. State, 5 N. E. Rep. 205. 
% People v. Abbott, 4 Pac. Rep. 770. 
36 State v. Nettlebush, 20 lowa, 257. 
37 Wroe v. State, 20 Ohio State, 469. 
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him without cause was held to be admissible. 

The declaration, ‘‘he shot me down like a 
dog,’’ has been held to be competent.” 

It is even more important to exclude an 
opinion declared in articulo mortis than in an 
ordinary case, where the witness may be sub- 
jected to a cross-examination.” 

A dylng declaration to the effect that the 
declarant did not believe that the accused 
intended to hurt him was rejected as the ex- 
pression of an opinion, although in favor of 
the defendant.*' But where the declarant 
said ‘‘he brought it allon himself; he did not 
blame John Haney for shooting him; I did 
not think the negro would kill me; I brought 
it all about myself; I was to blame for the 
whole thing,’’ the court held that, although 
it was the expression of an opinion by the 
declarant, it was admissible, because made 
in favor of the defendant.” 

The declaration must be confined to the 
res geste, the facts and circumstances imme- 
diately surrounding the homicide, and the 
declarant must be the party injured. 

Where the husband was found dead three 
hundred yards from his dwelling, and the 
wife was discovered lying across her bed in 
the house, in an insensible condition and 
with her face and head terribly beaten and 
disfigured, it was held that her dying declara- 
tions were not admissible as evidence against 
the defendant on his trial for the murder of 
the husband.* 

Their admissibility is limited to the perpe- 
trator of the crime and the circumstances of 
the homicide.“ They are not competent as 
evidence on the trial where the defendant is 
charged with the statutory offense of homi- 
cide resulting from an attempted abortion.” 

The declarations may be discredited by 
showing that the deceased was not of such a 
character as was likely to be impressed with 
a religious sense of his approaching dissolu- 
tion; by showing that the deceased was a 

3% Payne Vv. State, 61 Miss. 161. 

39 State v. Saunders, 14 Oreg. 300. 

# Shaw v. People, 3 Hun, 272. 

41 McPherson vy. State, 22 Ga. 478. 

42 Haney v. Com., 5 Crim. Law Mag. 48. 

48 Brown v. Com., 13 Am. Rep. 740. Contra: State v. 
Terrell, 12 Rich. 321. 

# Felder v. State, 23 Tex. Ct. App. 477; Savage v. 
State, 18 Fla. 909; People v. Fong Ah Sing, 64 Cal. 255; 
Haney v. Com.,5 Crim. Law Mag. 47; Montgomery v. 
State, 41 Am. Rep. 815; Boyle v. State, supra. 


# Railing v.Com.,1 Atl. Rep. 314. Contra: Mont- 
gomery v. State, 41 Am. Rep. 815. 





disbeliever in a future state of rewards and 
punishments ; “ by evidence showing that the 
declarant had made statements inconsistent 
with such declarations. * 

The conduct of the party making the de- 
clarations may be shown to the jury for the 
purpose of affecting their credibility.” The 
admissibility of such declarations in cases of 
homicide, under the provisions of State con- 
stitutions to the effect that the defendant 
shall be entitled to meet face to face all the 
witnesses against him, seems to be well set- 
tled ; and Thayer, J., in the case of State v. 
Saunders,®™ says that such evidence has been 
universally admitted, notwithstanding such 
constitutional provisions. Yet doubts have 
been expressed by eminent judges as to its 
admissibility where disinterested living wit- 
nesses had testified fully to all the circum- 
stances. 

46 State v. Nash, et al., 7 Lowa, 393. 

47 Goodall v. State, 1 Oreg. 333; Hill v. State, 1 South. 
Rep. 494; Donnelly v. State. 26 N. J. Law, 463. 

48 Nelms v. State, 53 Am. Dec. 94; Wyatt v. Com., 1 
S. W. Rep. 198; People v. Lawrence, 21 Cal. 368. See 
also Felder. v. State, 23 Tex. Ct. App. 477, which cites 
McPherson y. State, 9 Yerg. 269; Moore v. State, 12 
Ala. 764. 

49 Donnelly v. State, supra. 

50 14 Oreg. 300. 

51 Bintield v. State, 19 N. W. 
Com., 2 Am. Crim. Rep. 282. 


Rep. 603; Collins v, 


ACTIONS FOR FOULING STREAMS. 





The vigilance with which owners of prop- 
erty now pursue and seek to abate nuisances, 
contrasts favorably with the laxity of former 
days, when the growth and gradual encroach- 
ment of new trades outstripped the slow in- 
tellects of neighbors, whose property in time 
became hopelessly entangled with novel bur- 
dens. The court of chancery, which used to 
deal with most of these cases, was always 
most indulgent to those who had obtained a 
considerable length of user at the expense of 
apathetic neighbors ; and the remedy was too 
often sought when too late. The activity of 
sanitary authorities, bustling sometimes for 
and sometimes against all kinds of nuisances, 
has sharpened the wits of proprietors, and 
the courts have lately been compelled to in- 
vestigate and administer the appropriate 
remedies, greatly to the advantage of the 
public. 
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One difficult case connected with nuisances 
is that where a great number of persons join 
in doing some injurious acts, each of which, 
taken singly, would not in itself be treated as 
a nuisance, yet, when simultaneous and con- 
current, more than make up the necessary 
degree which a court will do its best to recog- 
nize and redress. Some quarter of a century 
ago the local authorities at Bradford, by way 
of performing feats of sanitary improvements, 
were discovered to be only diverting the sew- 
age into an old stagnant canal, which became 
in time intolerable for its stench. The stat- 
ute authorizing the making of the canal had 
passed in 1771, and, as usual, authorized the 
company to appropriate certain brooks of 
pure water as feeders. But owing to the 
growth of factories, and the discharge of 
liquid filth into the brooks and then into the 
canal, the neighbors indicted the proprietors 
of the canal. The ready answer they put 
forward was that it was the factories and not 
themselves that caused the fouling of the 
water. The court of Queen’s Bench, how- 
ever, would not listen to the excuse. Cock- 
burn, C. J., said that when statutory powers 
are conferred under circumstances in which 
the powers may be exercised without in them- 
selves causing any nuisance, and new and 
unforeseen circumstances render the exercise 
of the powers impossible without a breach of 
the law, those powers cannot be exercised 
without rendering the parties liable for any 
injury that may be thereby produced. Here 
the exercises of the powers previously con- 
ferred became a nuisance, owing to the al- 
tered state of circumstances. It seemed to 
follow as a necessary consequence that the 
proprietors could not use the foul water at 
all. 

In a somewhat similar case of Attorney- 
General v. Hackney Local Board,! the local 
board became involved in similar difficulties. 
The riparian owner on a beck or stream, 
which enjoyed pure water in 1855, found it 
foul and stinking in 1870, and this was al- 
leged to be caused by the board turning its 
sewers into the brook. The court of chancery 
said that the statutes did not authorize the 
board to commit a nuisance, and an injunc- 
tion was granted, so that the board had to 
resort to some new system of sewerage in 
order to avoid the difficulty. And in another 


1 L. B. 20 Eq. 628. 





case, of Lamacraft v. St. Thomas Sanitary 
Authority,” where a new arrangement of sew- 
ers was in contemplation which was shown to 
be likely to cause a nuisance, the court of 
Queen’s Bench held that though the sanitary 
authority had a discretion as to plans, still 
they must exercise that discretion in such 
manner as to avoid a nuisance. 

Those localities where manufactures abound 
have usually many examples of a great num- 
ber of persons concurrently contributing each 
a little toward what becomes when collected 
a gigantic nuisance. In the case of St. Hel- 
ens Smelting Co. v. Tipping,*® it was decided 
that one manufacturer cannot justify an ad- 
ditional nuisance in the case of smoke, if it 
can be clearly traced to his chimney, on the 
ground that there were a great many similar 
nuisances before. Though smoke is a stand- 
ing subject of excess, the fouling of streams 
is perhaps still more annoying, owing to the 
distance to which that kind of nuisance may 
extend. In Crossley v. Lightowler,‘ the 
plaintiffs had a large carpet manufactory at 
Dean Clough, on the river Hebble, and had 
lately bought from the defendants a piece of 
land also on the Hebble, but further up than 
Dean Clough. Some of the defendants had 
established large dye works still higher up 
the river which fouled the river, both with 
respect to the carpet manufactory and with 
respect to the piece of land recently bought. 
The plaintiffs sought to retain the defendants 
from fouling the river. The defense was that 
the dye works had been established more 
than twenty years and had acquired the pre- 
scriptive right to foul the stream; that there 
were many other manufactories on the river 
by which the river was so fouled as to make 
the fouling by the defendants immaterial, 
and that the plaintiffs when they bought the 
piece of land were perfectly well aware that 
the water was fouled by the defendants, and 
must have taken the land subject to this bur- 
den. The reply to this defense was that the 
dye works for which a prescriptive right was 
claimed had been discontinued for more than 
twenty years, and therefore that the right to 
foul the water attached to those dye works 
had been lost, and, moreover, that the pres- 
ent dye works were very much larger than 


244 J. P. 441. 
$11 H. L. Cas. 642, 
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the old dye works. Thus there were several 
difficult points raised. One was as to how 
long it takes before a prescriptive right to 
foul a river can be lost by abandonment or 
discontinuing the exercise of the right; sec- 
ondly, whether it is any answer that many 
others do the same thingz. 

As to the question of losing the right of 
fouling the river by abandonment, the facts 
were that the right had been acquired before 
1840, which was twenty-five years before the 
action, but had been discontinued ever since 
and for more than twenty years. Lord 
Chelmsford, L. C., said that the authorities 
on the subject of abondonment had decided 
that a mere suspension of the exercise of the 
right was not sufficient to prove an intention 
to abandon it. But a long-continued suspen- 
sion renders it necessary to show that there 
had been all along an intention to preserve 
the right. It thus becomes a question of fact 
in each case whether the acts of parties were 
of so unequivocal a nature as clearly to de- 
note an intention to relinquish the right to 
foul the stream. Here the dye works had 
been dismantled, the buildings gradually re- 
moved, and no intention of erecting other 
dye works on the spot. The court, there- 
fore, drew the inference that there had been 
an intention to abandon the right, and hence 
it had become lost. 

The other important question was whether, 
and to what extent, it was a defense that 
other persons fouled the stream also. On 
this point the lord chancellor said that where 
there are many existing nuisances either to 
air or water, it may be very difficult to trace 
to its source the injury occasioned by any 
one of them. Butif the defendants added 
to the former foul state of the water, and yet 
were not responsible on account of its previ- 
ous condition, this consequence would follow, 
that if the plaintiff were to make terms with 
the other polluters of the stream, the defend- 
ants might turn round and say that they had 
begun to foul the water at a time when the 
plaintiff could not prevent their fouling it, 
and that they had done nothing since to give 
him the right to prevent it. 

In another case, of Thorpe v. Brumfit,5 
the point again arose as to the court restrain- 
ing the acts of several persons which together 
constituted a nuisance, though the damage 


5LR,8 Ch. 650. 





done by any one taken alone would be inap- 
preciable. The plaintiff was owner of an inn, 
the access to which lay along a lane where 
other persons occasionally had heavy wagons 
standing, and loading and unloading, and 
this was carried to such an excess as to ob- 
struct the access of the plaintiff to his yard. 
James, L. J., thus disposed of the defense 
raised by one of these obstructers. Here 
the plaintiff alleged an obstruction caused by 
several persons acting independently of each 
other, but did not show what share each had 
in causing it. It was probably impossible to 
show this, nor was it necessary. The amount 
of obstruction caused by any one of them 
might not, if it stood alone, be sufficient to 
give any ground of complaint, though the 
amount caused by them all may be a serious 
injury. Suppose a person leaves a wheel- 
barrow standing on a way, that may cause no 
appreciable inconvenience; yet if a hundred 
do so, that may cause a serious inconvenience, 
which a person entitled to the use of the way 
has a right to prevent. And it is no defense 
for any. one person amongst the hundred to 
say that what he does causes of itself no 
damage to the complainant. 


The recent case of Blair v. Deakin, is a 
useful illustration of the advantage of a ripa- 
rian owner not lying by and allowing him- 
self to be overwhelmed by the multitude of 
his tormentors, but resolutely attacking them 
in detail. The plaintiffs were bleachers and 
finishers, and had premises on the banks of 
a stream called the Eagiey Brook, near Bol- 
ton, in Lancashire. In order to be of use to 
them the water of the stream required to be 
pure, and not polluted with dirty matters 
discharged from dye works. The defendants 
were occupiers of dye works about a mile 
further up the same stream, which had been 
of late years considerably extended, and 
these works caused the greater part of the 
pollution of which the plaintiffs complained. 
The defense waa that no refuse or foul water 
was discharged by them into the brook, but 
if there was any that they did not discharge 
more than their predecessors did, and that 
the plaintiffs had acquiesced in the mode of 
carrying on the dye works, and had lain by 
while the defendants expended large sums 
on their dye works. And, finally, the de- 
fendants said that there were others who 
sent in as much foul refuse as they did. The 
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evidence showed that the refuse sent now by 
the defendants was different from what it 
used to be, and was much more noxious to 
the manufacturers situated lower down the 
stream. On that account the defendants did 
not prove that they had any prescriptive 
right to foul the stream as they did. As to 
the other matter of defense arising out of 
simultaneous fouling by other manufacturers, 
the judge, Kay, J., observed as follows: 
“It is not the law that the plaintiff cannot 
sue any one of several persons who pour into 
the stream foul matter which is not enough 
of itself to create a nuisance. If that were 
the law, a number of manufacturers, by com- 
bining, might all laugh at him and say, ‘You 
cannot sue any one of us, because you cannot 
prove that what each one of us does would 
of itself be enough to cause you damage.’ 
He is not without remedy. A man so injured 
has distinctly a right to take the several per- 
sons who injure him in detail, and to say, ‘I 
am suffering from the combined acts of all 
of you. If I can prove that each one of you 
contributes to that result which is damaging 
me, I have a right to sue and a right to ask 
the court to prevent each of you from send- 
ing in his contribution to that which in the 
aggregate does me damage.’ That was con- 
sistent with law and common sense. Insuch 
a case it does not lie in the mouth ef one of 
the contributors to the nuisance, who is sued, 
to say that the amount of his contribution is 
infinitesimal,’’ 

Another kindred defense in the case was 
that the upper proprietor had a practice of 
damming up his foul water, and sending it 
down once a week. The learned judge ob- 
served upon this that riparian owners had a 
right to the use of the water every day and 
every night in its natural state. People had 
no right to create foulness, dam it up for a 
week, and then send it down on a Saturday 
afternoon. In law, it was a wrong and a 
cause of action. 

This case thus brings out very clearly the 
importance of a riparian owner suing in de- 
tail any one of those who combine to do him 
injury in thus fouling the stream.—Justice of 
the Peace, Eng. 








MASTER AND SERVANT—INJURIES TO 
THIRD PERSONS. 


DRISCOLL V. CARLIN. 





Supreme Court of New Jersey, November 26, 1887, 

The defendant’s employee had, in the course of his 
employment, deposited timbers upon the sidewalk of 
a street, and had improperly, against the defendant’s 
instructions, left them there for several days. The 
plaintiff, while passing along the sidewalk, fell over 
them and was injured: Held, that the defendant was 
responsible for the damages. 


Drxon, J., delivered the opinion of the court: 

This is a writ of error to the Hudson circuit court. 
The only error assigned is the common one that 
the judgment was given for the plaintiff instead 
of the defendant. The only complaint of error in 
the plaintiff’s brief relates to the charge of the 
court, and it is not pretended that there exists any 
error save those which are alleged to appear in 
the bill of exceptions. Correct practice requires 
that the grounds relied upon for reversal by writ 
of error should be specified in the assignment of 
errors. Donnelly v. State, 26 N. J. Law, 463, 512. 
The common error relates only to the record it- 
self and not to the out branches of the record. 
Errors outside of the strict record should be 
specially assigned. 1 Archb. Pr. 501. The bill 
of exceptions is nut a part of the record in this 
technical sense, as is plain from the statutory 
provisons under which such bills exist. The act 
of March 7, 1797 (Pater. Laws, 245; Revision, p. 
886, § 242), speaks of the bill as showing excep- 
tions not found in the record itself, and was de- 
signed to provide a mode of examining errors 
which could not properly be inserted in the record. 
Ford vy. Potts, 6 N. J. Eq, 388. So the former rule 
of this court, now embodied in the practice act 
(Revision, § 245), requires the bill to be returned 
and filed with the record. It follows that upon 
an assignment of the common errors only, the 
court cannot be required to look into the bill of 
exceptions. On this ground the judgment should 
be affirmed. But if we consider the point made 
by the plaintiff in error the same result must be 
reached. The case was that the defendant below 
had directed his workmen to remove several sticks 
of timber from Montgomery street to Sixth street, 
Jersey City, and then to put them in his yard; 
that his workmen had carted them to Sixth street, 
and unloaded them upon the sidewalk near the 
curb in front of the yard, and there had left them; 
that several days afterwards, the plaintiff, while 
passing along the sidewalk, with due care after 
dark, had stumbled over the timbers, and received 
the injury for which she sued. The plaintiff’ in 
error now contends that as he had directed his 
workmen'to put the timber in his yard, which 
was lawful, and they had left them upon the side- 
walk, which was unlawful, he cannot be held re- 
sponsible for their act. The application of the 
rule respondeat superior does not depend upon the 
obedience of the servant to his muster’s orders, 
nor upon the legality of the servant’s comduct. 
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Thus, in Bagley v. Railway Co., L. R. 8C. P. 148, 
the instructions of the defendant to its porters 
were that if passengers were in the wrong car- 
riage, the porter should inform them of the fact, 
and request them to alight, but should not remove 
them. The plaintiff was in the proper carriage; 
but the porter, thinking he was not, violently 
pulled him out, and threw him down on the plat- 
form. The company was held responsible, Kelley, 
C. B., declaring the principle to be that when a 
servant is acting within the scope of his employ- 
ment, and in so acting does something negligent 
or wrongful, the employer is liable, even though 
the act done may be the very reverse of that 
which the servant was actually directed to do. 
The same principle was announced by the court 
in Aycrigg v. Railroad Co., 30 N. J. L. 460, al- 
though the facts were held to put the case outside 
of it. The defendant’s pilot, being in command 
of a ferry boat for the purpose of transporting 
passengers and freight from one side of the North 
river to the other, voluntarily steamed down the 
river to catch a burning barge, which he towed to 
a place where she set fire to the plaintiff’s yacht. 
Haines J., stated the question to be whether the 
the pilot was acting within the scope of his au- 
thority, within the course of the business of his 
employment, and decided that he was not. But 
the present case does not seem to call for the ap- 
plication of the rule under which a master is held 
responsible for the tortious act of his servant done 
in violation of his orders, but rather for the con- 
sideration of the question whether a person, who 
has ordered a certain thing to be done, the doing 
of which imposes upon him the duty of seeing 
that something further be done, can escape re- 
sponsibility for the non-performance of that duty 
by showing that he ordered his servant to per- 
form it, and his servant neglected to do so; for it 
is plain, that when the defendant’s workmen un- 
loaded his wagon in front of his yard they were 
obeying his directions, and the depositing of the 
timbers upon the edge of the sidewalk, as a step 
in their transfer from the wagon to the yard, was 
neither a tortious nor a careless act and was in 
reasonable pursuance of the defendant’s orders. 
When, however, that was done it was incumbent 
on the defendant to see that the timbers were not 
left for an unreasonable length of time upon the 
public highway; and it was thi3 duty resting 
upon the defendant personally which was never 
performed and through the non-performance of 
which the plaintiff sustained her injury. Thus 
viewed, the case resembles Whatman v. Pearson, 
L. R. 3 C. P. 422, where defendant’s workman, 
contrary to his instructions, left his horse and 
cart unguarded in the street while he went to 
dinner, and the horse ran away and injured the 
plaintiff’s property, for which injury the plaintiff 
was held liable. Indeed, the case comes within 
the familiar rule, that if one does or authorizes 
the doing of an act which creates a public nui- 
sance, by unlawfully obstructing or interferring 
with the free use of a highway or otherwise he 





becomes answerable in damages to those who 
suffer special injury thereby. 1 Add. Torts, § 234; 
Harlow v. Humiston, 6 Cow. 189; Reenyon v. 
Bordine, 14 N. J. L. 472; Temperance Hall Ass’n 
v. Giles, 33 N. J. L. 260; McAndrews v. Collend, 
42 N. J. L. 189. 

The judgment below must be affirmed. 


NotTe.—A master is liable for injuries to third per- 
sons resulting from the negligence of his servants 
while acting within the scope of his employment.! 
A told his boys to drive B’s cattle out of A’s lot but not 
to drive them with dogs. The boys drove them with 
dogs: Held, that for injuries to the cattle A was lia- 
ble.2. If the defendants drive so negligently as to run 
over plaintiff’s horse’s foot defendantis liable for the 
damage. Where a superintendent of a mine has a 
ladder pole cut and left unprotected by railing, light, 
or person to give warning of the danger, the company 
operating the mine is responsible to one injured by 
falling through, whether such a one be a servant or a 
contractor.4 A railroad company is liable for insults 
and blows given by its conductor to a passenger 
wrongfully accused of attempting to evade his fare.5 

If A’s servant wantonly and designedly destroys B’s 
property which they are handling in pursuance of an 
arrangement between A and B, A is not liable.¢ 
Where a master instructed his servant to go to a certain 
place and kill a beef, and the servant went and finding 
no animal there but plaintiff’s bull killedand dressed 
that: Held, that the master was liable.’ If a man’s 
servant in the ordinary course of his business obstruct 
the highway from which a traveler receives special in- 
jury, the master is liable. And it makes no difference 
that the act complained of were in negligent disregard 
of or in disobedience to the instructions of the em- 
ployer. A master is responsible civiliter for the 
wrongful acts of a servant, if such act was committed 
in the business of the master, and within the scope of 
the servant’s employment, and thoughin doing it he 
departed from the instructions of the master.!0 The 
following cases in the notes, among a great many 
others, illustrate this general rule.¥ 


1 Smith P. Packet Co. (Tenn.),1 S. W. Rep. 104; Louis- 
ville R. Co. v. Willis (Ky.}, 21 Cent. L. J. 58; McKinne v. 
California, etc. R. Co., 20 Cent. L. J. 199. 

2 Schmidt v. Adams, 18 Mo. App. 432. 

8 Smith v. Consumers’ Ice Co., 52 N. Y. Superior Ct. 430. 

4 Mayhew v. Sullivan, etc. Co., 76 Me. 100. 

5 Randolph v. Hannibal, etc. R. Co., 18 Mo. App. 609; 
Atchison, etc. R. Co. v. Thul, 19 Cent. J. J. 272; Heinrich 
v. Pullman, etc, Co., 18 Cent. L. J. 293. 

6 Deihl v. Otterville, 14 Lea (Tenn.), 191. Compare 
Rohn v. Singer, etc. Co., 26 Fed. Rep. 912; McCann v. 
Tullinghast, 140 Mass. 327; Locket v. Pitman, 72 Ga. 815; 
Way v. Powers, 57 Vt. 135; Walton v. New York, etc. Co., 
139 Mass. 556. 

7 Maier v. Randolph, 33 Kan. 340; Warner v. Citizens’ 
R. Co., 81 Mo. 368; Banister v. Penn. Co., 98 Ind. 220; 
Terre Haute, etc. R. Co. v. McMurry, 98 Ind. 359; An- 
drews v. Runyon, 65 Cal. 629; Smith v. Baker, 19 Cent. L. 
J. 173. 

8 Harlow v. Humistoun, 6 Cow. 189; Godfrey v. Faulk- 
ner, 20 Cent. L. J. 177. 

9 Heenrich v. Car. Co., 20 Fed. Rep. 222. 

10 Higgins v. Waterville Turnpike Co., 46 N. Y. 238. 
Compare Carter v. Louisville, etc. R. Co.,8 Am. & Eng. 
Ry. Cas. 347; Walton v. New York, etc. Co., 139 Mass, 556. 

ll Keedy v. Howe, 72 Ill. 133; Moir v. Hopkins, 16 Ill. 
813; Grove v. Ogden, 49 N. Y. 255; Rounds v. Delaware, 
etc. R. Co., 64 N. Y. 129; Kreter v. Nichols, 28 Mich. 496; 
Barden v. Felch, 109 Mass. 154; Colman v. New York, etc. 
R. Co., 106 Mass. 160; Garretzen v. Duenckel, 50 Mo. 104; 
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The plaintiff’s jack was found dead near defendant’s 
railroad east of Edna, and had evidently been killed by 
@ passing engine on defendant’s railroad. On the same 
day one McFarland had died at Ganado, east of Edna, 
who had no connection with the railroad. The coffin 
was made at Edna and not finished until late at night. 
An engine and tender belonging to defendant was ly- 
ing on side track at Edna and the engineer volunteered 
to and did convey the coffin to Ganado that night, as 
he had to go beyond there to get water in the morning. 
On this trip the jack was killed. All engineers were 
ordered to lie up at night and not move without spec- 
ial orders. The trip was made in direct violation of 
orders and against defendant’s consent, and the engi- 
neer was immediately discharged by defendant for 
this violation of orders: Held, under these facts the 
plaintiff could not recover damages from the railroad 
for the killing of his jack.12 Defendant put a bag con- 
taining barley into his wagon under his shed. In two 
or three days thereafter, his hired servant took the 
bag from the wagon, supposing it to contain oats, car- 
ried it to a place where he was drawing logs for his 
master to feed his horses with its contents. Finding 
his mistake, the servant fed some of the barley, and 
then put aniron bolt that he had been using as a 
clevice pin into the bag, and carried the bag home and 
put it into the wagon where he found it with the bar- 
ley and bolt in it, without informing his master of 
what he had done. Soon after the defendant, not know- 
ing what his servant had done, nor that the bolt was 
in the bag, filled the bag with ears of corn and carried 
the corn to plaintiff’s mill to be ground, andin grind- 
ing the bolt got into the corn-cracker and injured it: 
Held, that the defendant was liable for the carelessness 
of his servant.13 One whose servant so negligently 
drives in a public street as to come into collision with 
a carriage, and thereby causes the horse which is 
drawing the same to take fright and run away, may 
be held liable in damages to one who is injured by 
such runaway horse in his fright.4 The same rule 
applies when the acts are fraudulent or deceitful or 
amount to a positive malfeasance, or of such a char- 
acter that the servant would be criminally liable.!6 
The fact at the time the tortious act was committed 
the servant was not acting exclusively for his employer 
but was combining business of his own with that of 
the master, will not effect the liability of the latter.17 
The lessee of a building who has employed a éarpenter 
to repair an awning which extends from the building 
over a public way, with no special contract as to the 
terms, price or time of doing the work, is liable for an 
injury sustained by one who is lawfully using the 
way, by reason of the carelessness of the carpenter in 
making the repairs.'8 Butifthe servant steps aside 
from his master’s business, for however short a time, 
to do an act not connected with such business, the 


Redding v. South Carolina R. Co.,3 S.C. (N. 8.) 150; 8. 
©., 16 Am. Rep. 681. 

12 New York, etc. R. Co. v. Southerland, 6 Texas Law 
Review, 179. See also Allegheny, etc. R. Co. v. McClean, 
1 Am. & Eng. Ry. Cas. 464. 

18 Tuel v. Weston, 47 Vt. 634. 

4 McDonald v. Snelling, 14 Allen, 290; Andrus v. How- 
ard, 36 Vt. 248; Hays v. Miller, 77 Pa. St. 238. 

5 Marrier v. Railway Co. (Minn.), 17 N. W. Rep. 952. 

16 Marion v. Railway Co. (Iowa), 21 N. W. Rep. 86. 

7 Rahn v. Manufacturing Co., 26 Fed. Rep. 912. 

18 Brocket v. Lubke, 4 Allen, 188; Smith v. Webster, 23 
Mich. 298; Reynolds v. Haurahan, 100 Mass. 313; Pickens 

Piecker, 21 Ohio, 55; Mahoney v. Mahoney, 51 Cal. 
Cincinnati, etc. R. Co. v. Smith, 22 Obio, 227; Evans- 
etc. BR. Co. v. Baum, 26 Ind. 70. 





master is not liable for an injury while the servant is 
thus engaged.!9 D. M. MICKEY. 


19 Marrier v. Railway Co., 17 N. W. Rep. 952. 





ARBITRATION—ARBITRATION CLAUSE—FIRE 
INSURANCE—PROVISO SUING BEFORE ARBI- 
TRATION—CONDITION PRECEDENT. 


VINEY V. BIGNOLD. 





English Court of Appeal, December 1, 1887. 


In an action on a fire policy the defendant pleaded 
that the policy was made subject to a condition that, 
if any difference should arise in the adjustment of a 
loss, the amount to be paid should be submitted to 
arbitration, and the insured should not be entitled to 
commence or maintain any action upon the policy until 
the amount of the loss should have been referred and 
determined as therein provided, and then only for the 
amount so determined, that a difference had arisen, 
and the amount had not been referred or determined: 
Held, that the determination of the amount by arbi- 
tration was a condition precedent to the right to re- 
cover on the policy, and the defense was an answer to 
the action. Collins v. Locke, 4 App. Cas. 674, distin- 
guished. 


Argument of a point of law raised by the plead- 
ings. 

The action was brought on a policy of fire in- 
surance against the defendant as public officer of 
the Norwich Union Fire Insurance Society. 

The policy was made, subject to the terms and 
conditions thereupon indorsed, which contained 
the followin clauses: 

20. ‘*The amount of every loss will be paid 
without discount or deduction within sixty days 
after the same shall have been established to the 
satisfaction of the directors; but the society re- 
serve to themselves, whether as sole insurers or 
co-insurers with any other company or compa- 
nies, the option in all cases of re-instating the 
property, such option to be notified within a rea- 
sonable time after the delivery of the accounts 
and evidence referred to in the preceding condi- 
tion. The reinstatement to be as near as circum- 
stances will permit, and the same to be sufficient, 
notwithstanding it may not be precisely of the 
same description, size, quality or materials, as the 
property destroyed, provided it be a substantial 
re-instatement and with materials of an appro- 
priate description and quality.” 

21. ‘‘ If any difference shall arise in the adjust- 
ment of a loss, the amount (if any) to be paid by 
the society shall, whether the right to recover on 
the policy be disputed or not, and independently 
of all other questions, be submitted to the arbi- 
tratien of some person to be chosen by both par- 
ties, or of two in-different persons, one to be 
chosen by the party insured, and the other by the 
directors. And incase either party shall refuse or 
neglect to appoint an arbitrator within twenty- 
eight days after notice, the other party shall ap- 
point both arbitrators; and in case of the arbi- 





; 

















Vou. 27. 


THE CENTRAL LAW JOURNAL. 41 








trators differing therein, the amount shall be sub- 
mitted to the arbitration of an umpire to be chosen 
by the arbitrators before they proceed to act, and 
the award of the arbitrators or umpire (as the 
case may be) shall be conclusive evidence of the 
amount of the loss, and the party insured shall 
not be entitled to commence or maintain any ac- 
tion at law or suit in equity upon his policy until 
the amount of the loss shall have been referred 
and determined as hereinbefore provided, and 
then only for the amount so awarded. Each par- 
ty to pay his or their own costs of the reference, 
and a moiety of the cost of the award and of the 
arbitrators and umpire, and the reference in all 
other respects to be subject to such rules and con- 
ditions as are usually inserted in orders of refer- 
ence at nisi prius if the parties differ about the 
same.”” 

The defence alleged that a difference had arisen, 
and the amount had not been referred or determ- 
ined, and the point was set down for argument 
under the Rules of the Supreme Court, 1883, Or- 
der xxv., r. 2. 

WILLIs, J., delivered the opinion of the court: 

The principle on which cases such as the pres- 
ent ought to be decided is very clear, and it is 
this: The court must look and see what the cov- 
enant is. If there isa covenantto pay the amount 
of the loss, accompanied by a collateral provision 
that the amount shall be ascertained by arbitra- 
tion, such arbitration is not a condition precedent 
to the maintenance of an action on the covenant, 
but if the parties have covenanted that the lia- 
bility is only to arise after the amount has been 


‘adjusted by arbitration, then such adjustment is a 


condition precedent to the right to recover. The 
real qustion comes to this, what have the parties 
covenanted to do? 

In the present case the insurers have covenanted 
to insure against loss by fire, subject to the condi- 
tions indorsed on the policy. The qustion turns 
on the language of the 21st of these conditions, 
which, after providing for the adjustment by ar- 
bitration of the amount to be paid by the insurers 
in case of a loss, contains this provision, “ and 
the party insured shall not be entitled to com- 
mence or maintain any action at law or suit in 


. equity upon his policy until the amount of the 


loss shall have been referred and determined as 
hereinbefore provided, and then only for the 
amountso awarded.’’ The questionto be decided 
is, what is the meaning of this provision? Iam 
of opinion that it means that in case of differ- 
ence the amount to be paid shall be determined 
by arbitration, and until this is done no liability 
shall arise; in short, the condition means what it 
says; the only contract on the part of the defend- 
ants which is applicable where, as in the present 
case, a difference has arisen is that they will pay 
such amount as shall be awarded by arbitrators or 
their umpire. Where, therefore, no arbitration 
has taken place, no covenant of the defendants 
has been broken. This appears to be the reason- 
able construction of the policy, but it is necessary 





to consider whether there is any authority against 
this view. I cannot find any such authority, and 
I do not think that any of the cases cited in argu- 
ment are inconsistent with this construction. In 
all those cases except one the language was very 
different from that used in the present case, and 
in one case only was the language at all near to 
that used here. That is the case of Collins v. 
Locke, 4 App. Cas. 674. There the parties had 
agreed to two things, first: that in case of any 
breach of covenant the party committing the 
breach should pay £1,000 as liquidated damages, 
and, secondly: that all matters in difference 
should be submitted to arbitrators. The second 
of these clauses, under the particular circum- 
stances of that case, was held not to interfere with 
the right to sue for breach of covenant. At first 
sight the language of the arbitration clause in 
that case appears similar to the language used 
here, but there is a difference, for the agreement 
in that case, after providing in general terms for 
a reference, contained the following clause: ‘* And 
the award of the arbitrators shall be conclusive, 
and any of the parties shall not be entitled to 
commence or maintain any action at law or suit in 
equity in respect of the matters so submitted as 
aforesaid, except for the amount or amounts by 
the said award determined to be paid by any one 
or more of the said pa ties to the other or others 
of them, or otherwise in accorcance with the 
terms and conditions of the said award, as to the 
acts or deeds to be made, done, executed, and per- 
formed.’’ These words are relied on by Mr. Wil- 
liams as being identical in substance with the con- 
dition in the present case. Sir Montage Smith 
explained them thus: ‘* This passage, no doubt, 
contains negative words, but there is ambiguity in 
the words ‘in respect of the matters so submitted 
as aforesaid,’ as to whether they were meant to 
apply to all matters which were to be submitted 
to arbitrators under the clause, or to the matters 
which, after they arose, had been specifically sub- 
mitted in the manuer prescribed.’’ 4 App. Cas. 690. 
He then proceeded to consider clause 9 of the 
agreement, which provided for payment of liqui- 
dated damages in case of breaoh of covenant, and 
continued as follows: ‘‘It may be inferred from 
this clause that the parties contemplated that an 
action might be brought for these damages, and 
with reference to the proviso to the clause, that 
they intended to reserve the right to bring a suit 
for specific performance. Their Lordships are, 
therefore, disposed to think that the negative 
words in the arbitration clause were only intended 
to apply to matters actually snbmitted to arbitra- 
tion. They, will not, therefore, disturb the judg- 
ment of the court below on this point.” 4 App. 
Cas. 690, 691. The matters in respect of which 
the action was brought were indeed embraced by 
the general covenant to refer, which applied to 
all disputes which might arise; but they had not 
been made the subjects of specific submissions to 
arbitration, and the court below had held that the 
covenant to refer was independent of the cove- 
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nant on which the plaintiff sued, and this view 
was adopted by the judicial committee of the 
privy council, because they held that the negative 
words did not apply unless the matter in question 
had, in pursuance of the clause, been made the 
subject of specific submission; but had the nega- 
tive language in the arbitration clause applied to 
the matters then under discussion, the decision 
would have been the other way. In the present 
ease the words: ‘‘ The party insured shall not be 
entitled to commence or maintain any action until 
the amount of the loss shall have been referred 
and determined,” show clearly that until this 
has been done, there can be no liability. 

GRANTHAM: J. Iam of the same opinion, and 
I think that all the authorities are opposed to the 
contention put forward on behalf of the plaintiff. 
I agree with the observation of Willis, J., as to 
Collins v. Locke, 4 App. Cas. 674. That decision 
is strongly in favor of the defendants. In Roper 
v. Lendon, (E. 8 E. 825), the condition was very 
different from this, and it seems not improbable 
that the present form was adopted in consequence 
of that decision. Elliott v. Royal Exchage Assur- 
ance Co., (L. R. 2 Ex. 237), is also in point, and 
contains nothing that supports the plaintiff’s con- 
tention, except the opinion of Bromwell, B., who 
dissented from the judgment of the majority of 
thceourt. The language used by Jessel, M. R., in 
Dawson v. Lord Otho Fitzgerald, (Ex. Dw. 257), 
does not in any way conflict with the view wkich 
we take. There were in that case two distinct 
and independent covenants, first to keep only a 
limited number of hares and rabbits, and, sec- 
ondly, in case of injury to the trees or crops, to 
pay compensation, to be assessed by arbitrators; 
the decision therefore does not apply. Looking 
at the language of the 20th and 21st conditions 
indorsed on this policy, it is clear that no action 
can lie except for the amount ascertained in the 
manner provided. The defense alleges that after 
the fire took place a difference arose, and it was 
not adjusted by arbitration. That is a complete 
answer to plaintiff’s claim. 

Judgment for the defendant. 


Nore.—It appears to be well settled that agreements 
by which one person undertakes to pay another such 
a sum as a third person shall decide to be the value of 
certain work done, materials furnished or property 
lost, are valid contracts, to the enforcement of which, 
by action for damages, the decision of such third per- 
son is essential as a condition precedent to recovery. 
It is not objectionable as submitting to the third per- 
son or arbitrator, questions of law which he may be 
incompetent to decide, for it is not a decision of law 
but a finding of fact, i. e., the amount of value rendered 
or lost, which is desired of the arbitrator. It is not 
objectionable as tending to deprive the parties of the 
right to remedies afforded by the courts, or tending to 
oust the courts of jurisdiction, for the party aggrieved 
may go into court on the award or estimate being made, 
and even without it, in case by fraud or evasion the 
appointment of the arbitrator is avoided, or his find- 
ing is vitiated. The cases which illustrate the law 
upon this subject are principally railway and insur- 








ance cases, although there are undoubtedly similar 
provisions in other kinds of contracts. The person 
appointed arbitrator must be a suitable person.) He 
cannot delegate his authority to some one else and 
adopt the measurement or estimate of such person as 
his own.? Fraudulent estimates are not binding.’ The 
estimates must not be made ex parte; the person 
bound by them has a right to be heard as to their 
fairness. They may be corrected by a court of chan- 
cery.5 The award of an engineer who is a stockholder 
may be set aside.® 

A contract containing an agreement that the decision 
of the chief engineer should be final and conclusive in 
any dispute which might arise out of the contract, and 
waiving any right of uction in suit or suits at law or 
otherwise upon such contract, has been held a good 
defense to an action for damages for a breach of said 
contract in the absence of any submission to or award 
by the engineer.’ 

In insurance cases, the leading decision sustaining 
the validity, as a condition precedent, of an arbitration 
clause in a policy, is Scott v. Avery. In that case the 
question was very carefully considered by Mr. Bram- 
well, of counsel, and by Justice Coleridge, Lord 
Campbell and the Lord Chancellor, whose views, 
though too extended for insertion here, are yet well 
worth study by those who are interested in this ques- 
tion. Besides Scott v. Avery, there area large num- 
ber of other decisions holding the condition requiring 
arbitration to be precedent to recovery. The im- 
portant question is not what the law in these cases is, 
for that is fairly settled, but which kind of an arbitra- 
tion condition is there in the policy, precedent or 
collateral. In Gauche v. London, etc. [. Co.,! the 
court indicated the criterion by quoting from Mr. 
Bramwell’s statement in Scott v. Avery, as follows: 
“Tf two persons, whether in the same or in a different 
deed from that which creates the liability, agreed to 
refer the matter on which the liability arose to arbi- 
tration, that agreement does not take away the right 


1 Smith v. Boston, etc. R. Co., 36 N. H. 458. 

2 Wilson v. York, etc. R. Co., 11 Gill & J. (Md.) 58; 
Kingston v. Kincaid, 1 Wash. 448. 

3 Baltimore, ete. R. Co. v. Polly, 14 Gratt. (Va.) 447; 
Same v. Laffertys, 7b. 448. 

4 McMahon v. New York, etc. R. Co., 20 N. Y. 463. 

5 Mansfield v. Sandusky, etc. R. Co., 17 Ohio, 385. 

6 Milnor v. Georgia R. Co., 4 Ga. 385. 

7 Fox v. Railroad, 3 Wall. Jr. 243. See, as to this kind 
of contracts, Wansbeck R. Co., L. R. 1 C. P. 269; Ranger 
v. Great West. Ry.,5 H. L. Cas. 72; Herrick v. Belknap, 
27 Vt. 673; O’Reilly v. Keans, 52 Pa. St. 214; Howard v. 
Allegheny, etc. Co., 69 Pa. St. 489; Parks v. Great West. 
Ry., 3 Ry. Cas. 17; Herrick u. Vermont, etc. R. Co., 27 
Vt. 68; Alton, etc. R. Co. v. Northeutt, 15 Ill. 49; Kidwell 
v. Baltimore, etc. R. Co., 11 Gratt. 676. 

85 H. L. Cas. 811. 

9 Flaherty v. German Ins. Co. (Penn.), 1875; Reed v. 
Washington, etc. Co., 17 Chi. Leg. News. 213; Hood v. 
Hartshorn, 100 Mass. 117; Trott v. City Ins. Co., 1 Cliff. 
441; Gauche v. London Ins. Co., 10 Fed. Rep. 347; Elliott 
v. Royal, etc. Ca., L. R. 2 Exch. 245; Dawson v. Fitzger- 
ald, L. R. 1 Exch. Div. 260; Campbell v. American, etc. 
Co., 1 MacArth. 250. See also Liverpool, etc. Co. v. 
Creighton, 51 Ga. 95. The cases wherein the urbitration 
was held to be a collateral, not a precedent condition 
are these: Roper v. Lenden, | Ellis & Ellis, 825; Gibbs v. 
Continental Ins. Co.,13 Hun, 611; Wallace v. German 
Am. Ins. Co., 1 McC. 335; German Am. Ins. Co. v. Steiger, 
Crossley v. Connecticut Fire Ins. Co., 15 Ins. L. J. 619; 
Bauer v. Samnson Lodge, 15 Ins. L. J. 86. See also 
Deustche Springstoff Actien Gesellschraft v. Briscoe, L. 
R. 20 Q. B. D. 177. 

10 10 Fed. Rep. 355. 














XUM 














Vou. 27. 


THE CENTRAL LAW JOURNAL. 43 








of action. But if the original agreement is not simply 
to pay a sum of money, but that the sum of money shall 
be paid if something else happens, and that something 
else is that a third person shall settle the amount, then 
no cause of action arises until the third person has so 
assessed the same.’”’ Concerning this the court says: 
“The cases where an action will not lie and the cases 
where an action will lie are here precisely distin- 
guished.” ! This, ina general way, correctly indicates 
the criterion. There would be no trouble in applying 
it if policies read like this, for example: The A in- 
surance company agrees to pay B such a sumasC shall 
determine to be the value of B’s house, in case it be 
destroyed by fire. Here C’s finding wou!d necessarily 
precede B’s action. It would be a condition precedent. 
But usually, if not always, the promise is not so 
obviously based upon performance of a condition pre- 
cedent, and there is the necessity of construing the 
policy to determine its real nature. What words in 
the policy, then, indicate its real nature in this partic- 
ular? Generally, several phrases and clauses may be 
found that will determine this point. The policy is not 
an absolute promise to pay, but a promise “subject to 
the conditions of the policy.’’ This phrase incorporates 
the conditions as part of the main contract. ‘No suit 
or action shall be sustained until after the award,’’ is 
another clause indicating that arbitration is essential. 
A clause similar tu this is relied upon in the principal 
ease. Where, however, there are two independent 
separable agreements, one to pay absolutely in the 
event of loss, and the other to arbitrate in case a 
difference shall arise, these, undertakings, are in- 
dependent of each other, and performance of the 
latter is not essential to recovery under the former. 

In Commercial Union Assn. Co. v. Hocking,!? it was 
decided that where the parties to an executory con- 
tract agree that all questions of difference or dispute 
which may arise between them in reference thereto, or 
that the amount of any claim arising therefrom shall 
be first submitted to the arbitrament of a single indi- 
vidual or tribunal named, they are bound by their 
contract and cannot seek redress elsewhere until the 
arbitrator agreed upon has been discharged, either by 
the rendition of an award or otherwise. But where 
the contract does not provide for submitting matters 
in dispute to any particular person or tribunal named, 
but to one or more persons to be mutually chosen by 
the parties, it is revocable by either party, and such a 
provision is not adequate to oust the jurisdiction of 
the courts having cognizance of the subject-matter of 
the dispute. Nor is the applicability of this principle 
disturbed by a provision in the contract that no suit 
shall be brought until afier the award of the arbi- 
trators shall have been filed. This case appears to 
make the criterion, whether the condition is precedent 
or collateral, the naming of the arbitrators in the 
policy. This may be svund, but to the writer it appears 
artificial and without solid foundation in reason. Ina 
case where the condition to arbitrate is collateral and 
independent of the promise to pay, why should the 
mere naming of the arbitrator make performauce of 
the condition 4 prerequisite of the action? If the 
promise is to pay such a sum as an arbitrator (not 
named) shall say is the value of a house burned, how 
can the mere failure to name the arbitrator authorize 
a court to step in and substitute its, or a jury’s esti- 
mate of the value for that estimate stipulated for by 
the parties? ADELBERT HAMILTON. 


11 Gauche v. London, etc. Ins. Co., 10 Fed. Rep. 355. 
12 16 Ins. L. L. 667 (Penn., 1887). 
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1. ADMIRALTY—Appeal— Review The action of 
the district court in refusing to consider damage to a 
cargo of prunes from coal dust, because not properly 
pleaded, is subject to review on appeal to the circuit 
court.— The Thomas Melville, U. 8. C. C. (N. Y.), March 16, 
1888; 34 Fed. Rep. 350. 

2. APPKEAL—Appealable Order. An order, that if a 
party perform certain acts within a specified time, he 
will be granted relief, and if not, his case will be decided 
adversely to him, is not an appealable final decree.— 
Barker v. Craig, U. 8. 8. C., April 30, 1888; 8 S.C. Rep. 1175. 

8. APPEAL—Bill of Exceptions. A bill of excep- 
tions which merely sets forth the other finding of fact, 
and that such facts are established by the evidence, is 
not properly a bill of exceptions, under California law. 
—Cox v. McLaughlin, 8. C. Cal., May 1, 1888; 18 Pac. Rep. 
111. 

4. APPEAL—Bill of Review—Notice of Application.—— 
When, after answering, a party allows a bill of review 
to proceed to final decree without objection, he cannot, 
on appeal, urge that no notice of the application to file 
the bill was given to him.—Mitchell v. Hardie, 8. C. Ala., 
May 17, 1888; 4 South. Rep. 182. 

5. APPEAL—Cases Certified. A question certified 
from the circuit court, which undertakes to refer the 
whole case to the decision of the supreme court, is too 
general to be answered.—Hos/ford v. Germania, etc. Co., 
U. 8. 8. U., May 14, 1888; 8S. C. Rep. 1199. 

6. APPEAL—Complaint- Review. The sufficiency 
of a complaint cannot be considered on an appeal from 
an order denying a new trial.— Wheeler v. Kassabaum, §. 
C. Cal., May 5, 1888; 18 Pac. Rep. 119. 

7. APPEAL— Contempt — Injunction. An appeal 
does not lie from an order adjudging a party to be in 
criminal contempt for violating an injunction.— Town of 
Williamstown v. Darge, 8. C. Wis., May 12, 1888; 38 N. W. 
Rep. 187. 

8. APPEAL—Demurrer to Evidence—Review.—— When 
defendant demurs to plaintiff's evidence, which is over- 
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ruled, and then puts in his evidence, and the evidence 
on the whole entitles plaintiff to go to a jury, the de- 
murrer will not be considered on appeal, though it 
should have been sustained when it was interposed.— 
Bowen v. Chicago, etc. R. Co., 8. C. Mo., May 7, 1888; 8S. 
W. Rep. 230. 

9. APPEAL—Evidence—Objections. The rulings of 
the lower court will not be reviewed on appeal when 
no exceptions are saved at the time they are made to 
the admission or rejection of evidence.— State v. Havens, 
8.C. Mo., May 7, 1888; 8S. W, Rep. 219. 

10. APPEAL—Instructions—Comment on Evidence.—— 
An instruction in a suit by an agent to recover commis- 
sions on a sale that “I do not see that this evidence 
proves a contract on behalf of defendant to purchase 
this property through plaintiff, is not reviewable upon 
writ of error, especially when immediately after the 
charge recognizes the right of the jury to determine the 
issue.— Rucker v. Wheeler, U. 8. 8. C., April 16, 1888; 8 S. 
C. Rep. 1142. 

ll. APPEAL—Jurisdictional Amount—Parties. The 
act, fixing the amount at $5,000 necessary to give the 
supreme court jurisdiction on appeal, applies in cases 
where the United States is a party.—United States v. 
Broadhead, U. 8. 8. C., April 30, 1888; 8 S. C. Rep. 1191. 

12. APPEAL—Objections— Exceptions. An objec. 
tion will not be considered on appeal unless the 
grounds therefor were stated when it was made, nor 
willinstructions be reviewed unless exceptions were 
taken at the time to the giving or refusing thereof.— 
State v. Brannum, 8. C. Mo., May 7, 1888; 8S. W. Rep. 218. 

13. APPEAL—Petition for Homestead—Dismissal. 
When a petition for homestead exemption, filed after 
final decree upon creditor’s bill, directing a sale of land, 
but before the sale is dismissed, the court on appeal 
will not set aside the dismissal when the petitioner has 
given no notice to the adverse party and the records 
does not show the grounds for the dismissal.—Seals v- 
Pheiffer, 8. C. Ala., May 18, 1888; 4 South. Rep. 207. 

14. APPEAL—Record—Bill of Exceptions. When 
the motion for a new trial is not preserved either in the 
bill of exceptions or transcript, the court on appeal 
can examine only the record proper, under act Mo. 1885. 
—State v. Martin, 8.C. Mo., May 7, 1888; 8 8. W. Rep. 217. 

15. APPEAL—Removal of Causes — Amendment. 
When it appears that the federal circuit court had no 
jurisdiction on account of defective allegations as to 
the citizenship of the parties in the petition, the su- 
preme court on appeal cannot give leave to amend the 
petition so as to give the circuit court jurisdiction.— 
Cameron v. Hodges, U. 8. 8. C., April 30, 1888; 8 S. C. Rep. 
1154. 

16. APPEAL—Review—Presumptions. Upon a set- 
tled case, which states that plaintiff introduced evi- 
dence to prove their allegations, it must be presumed 
that that they introduced evidence to prove that their 
claim was not barred,the defendant having made no 
objection that there was no such evidence, and that 
being one of the material allegations.—Greer v. Herren, 
8. C. N. Car., April 23, 1888; 6 8. E. Rep. 257. 

17. ATTACHMENT—Affidavit—Complaint. When a 
complaint has not been filed, but the affidavit for the 
attachment tains the tials of a complaint, the 
court has jurisdiction to issue the order of attachment, 
and the irregularity may be cured by amendment.— 
Lehman v. Lohman, 8. C. Ark., May 12, 1888; 88. W. Rep. 
187. 

18. ATTACHMENT—Affidavit — Waiver. When no 
objection is urged, because the affidavit for attachment 
is made by an attorney upon belief, it cannot be taken 
advantage of on appeal.—Land/fair v. Lohman, 8. C. Ark., 
May 12, 1888; 88. W. Rep. 188. pes) a ch 

19. ATTACHMENT—Replevy Bond—Claim Bond.—The 
sheriff levied on property as belonging to A, which was 
in the possession of B, claiming under a priorsale. B 
gave a replevy bond, and the sheriff returned the prop- 
erty tohim. The next day B made the required affida- 



































and accepted: Held,that such approval annulled the 
replevy bond.— Roswald v. Hobbie, 8. C. Ala., May 14, 1888; 
4 South. Rep. 177. 

20. ATTACHMENT—Sheriff’s Expenses. Under Cali- 
fornia law, a defendant who settles an attachment suit 
after the sheriff has put an officer in charge of the at- 
tached property, cannot obtain such property till he 
has paid the sheriff his keepe1’s fees.— Robinett v. Con- 
nolly, 8. C. Cal., May 1, 1888; 18 Pac. Rep. 130. , 

21. BANKRUPTCY—Composition—Preference.——W here 
a bankrupt, desiring to obtain a discharge by a compo- 
sition with his creditors, agreea to execute his notes to 
a creditor for the balance of his debt, the notes so 
given are void.— Tinker v. Hurst, 8. C. Mich., May 11, 1888; 
38 N. W. Rep. 16. 

22. BANKRUPTCY—Fraudulent Transaction—Discharge. 
The assignee in bankruptcy of D obtained a judg- 
ment against D and § for property fraudulently con- 
verted. Afterwards 8 went into bankruptcy and was 
discharged. D bought the judgment: Held, that D 
could collect the whole amount of the judgment from 
8.—Balliett v. Seeley, U.S. C. C. (N. Y.), March 19, 1888; 34 
Fed. Rep. 300. 

23. BonD—Forthcoming—Dismissal of Affidavit. 
When an affidavit of illegality is filed toa fi. fa., and a 
forthcoming bond given for the property seized under 
the writ, if the illegality is dismissed, all questions af- 
fecting the validity of the writ are thereby disposed of, 
and cannot be raised in defense to an action on the 
bond.—Bowden v. Taylor, 8. C. Ga., April 25, 1888; 6 8. E. 
Rep. 280. 

24. BROKERS—Real Estate—Commissions.——A agreed 
to pay B a certain commission for selling land at a cer- 
tain price. C at first refused to pay the price, but 
afterwards instructed an agent to buy it and pay the 
full price, if he could not get it for less. That agent 
bought the property at a less price through another 
broker. B omitted to inform A that he believed C 
would pay the full price: Held, that B was not entitled 
to a commission.—Henderson v. Vincent, S. C. Ala., May 
16, 1888; 4 South. Rep. 180. 

25. CHATTEL MORTGAGE — Replevin. Where the 
agent of a chattel mortgagee has obtained possession 
of the mortgaged goods for the purpose of foreclosure 
and sale, he may maintain replevin against the mort- 
gagor, who has surreptitiously gotten possession of 
them.—Eldridge v. Sherman, 8. C. Mich., May 11, 1888; 38 
N. W. Rep. 255. 

26. CONSTITUTIONAL LAw—Railroads. Injuries to 
Employees. A State law, making a railroad liable 
to its employees for all injuries sustained by the acts of 
other employees, and providing that all contracts re- 
stricting such liability sball be void, is constitutional.— 
Minneapolis, etc. R. Co.v. Herrick, U. 8. 8. C., April 238, 
1888; 8S. C. Rep. 1176. 

27. CONSTITUTIONAL Law—Regulating Sales. Code 
Ala. § 129, e¢ seqg., regulating the sale of commercial fer- 
tilizers, is a legitimate police regulation.— Steiner v. Ray, 
8. C. Ala., May 4, 1888; 4 South. Rep. 172. 

28. CONSTITUTIONAL Law—Sunday Laws. The law 
providing that one who allows his place of business or 
of public amusement to be open on Sunday for such 
purpose shall be fined, is constitutional.— Ez parte 
Sundstrom, Tex. Ct. App., 1888; 8S. W. Rep. 207. 

29. CONSTITUTIONAL Law — Title of Laws — Chattel 
Mortgages. Act Mich., No. 157, Laws 1887, is uncon- 
stitutional, since the sections of the law referred to in 
its title make no reference to chattel mortgages.—Zllis 
v. Hutchinson, 8. C. Mich., May 10, 1888; 38 N. W. Rep. 14. 

30. CONTRACTS—Breach— Jurisdiction. A cause of 
action upon a contract arises, not in the State where 
the contract is made, but where it is broken.—Mazwell 
v. Atchison, etc. R. Co., U. 8. C. C. (Mich.), March 19, 1888; 
8 Fed. Rep. 286. f 

31. ConTRaCT—Lllegality—Confederate Soldiers.. A 
county warrant for a debt contracted by a county for 
provisions purchased during the war to maintain the 



































vit and gave a claim bond, which the sheriff approved + families of Confederate soldiers, is invalid, but for pro- 
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visions to support the indigent in a Confederate State, 
but not used to support the Confederate government, is 
valid.— Grayson v. Latham, 8. C. Ala., May 16, 1888; 4South. 
Rep. 200. 

32. CONTRACT—Railroads—Use of Road. In an ac- 
tion by a railroad to recover for the use of its road, 
where the compensation was not agreed on, the amount 
paid it by other roads, which, in fact, owned it, does not 
furnish the measure of damages.—Peoria, etc. R. Co. v. 
Chicago, etc. R. Co., U. 8. 8. C., April 23, 1888; 88. C. Rep. 
1125. 

33. COPYRIGHT — State Reports. The act of Con- 
necticut of March 22, 1888, does not prohibit one, not the 
reporter, from publishing the opinions of the supreme 
court of errors separately or collectively.— Connecticut 
v. Gould, U. 8. C. C. (N. Y.), March 19, 1888; 34 Fed. Rep. 
319. 

34. CORPORATION—Stockholder. A stockholder in 
a railroad company may present a petition praying for 
the restraint of his company from operating a road al- 
ready constructed, or constructing other roads on the 
ground that it violates the franchise of another com- 
pany. He does not thereby present a fictitious issue.— 
Teachout v. Des Moines, etc. Co.,8. C. lowa, May 17, 1888; 
38 N. W. Rep. 145. 


35. Costs — Criminal Cases — Nolle Pros. Under 
Arkassas law, a county is not liable for costs in a mis- 
demeanor case which has been dismissed by a nolle pros. 
—Craighead Co. v. Cross Co., 8. C. Ark., Muy 5, 1888; 8 8. 
W. Rep. 183. 


36. COUNTIES—Judgment— Interest.——When a claim 
against a county has been presented to and allowed by 
the county court, it becomes a judgment against the 
county and bears interest.— Nevada County v. Hicks, 8. C. 
Ark., April 21, 1888; 8S. W. Rep. 180. 


37. COUNTIES—Leases—Fraud. Land donated to a 
county for public buildings was leased for 99 years by 
the county court upon insufficient consideration and 
without advertising: Held, that the lease could be set 
aside by the county on the ground of fraud.—State v. 
Baxter, 8. C. Ark., May 12, 1888; 8S. W. Rep. 188. 


38. COUNTIES—Treasurer—Misappropriation.—When 
the same person is treasurer and collector, it is suffi- 
cient to charge him and his sureties as treasurer, under 
California laws, that the auditor settled with him as 
collector and handed him the certificate of the amount 
found due, which receipt was found in the county 
treasury, and at once credited him as collector and 
charged him as treasurer with such sum.—Butte County 
v. Morgan, 8. C. Cal., April 28, 1888; 18 Pac. Rep. 115. 


39. CRIMINAL Law — Admissions — Evidence. De 
fendant, upon arrest, made criminating admissions upon 
being told by the officer that his codefendant had im- 
plicated him, but it did not appear that promises, 
threats or intimidation were used: Held, admissible. 
When defendant objects to their admission he must 
offer his evidence against their admission while that 
issue is pending.—State v. Rush, 8.C. Mo., May 7, 1888; 8 
8. W. Rep. 221. 

40. CRIMINAL LAw—Appeal—Bail. Under Michigan 
laws, where an appellant under bail is arrested and 
sentenced, and the court finds that his appeal pending 
raises questions of a serious nature, the court has no 
further jurisdiction except to take bail, and a refusal 
to admit to bail, in u bailuble case, is null and void.— 
In re Montague, 8. C. Mich., May 10, 1888; 38 N. W. Rep. 15. 


41. CRIMINAL LAw—Assault — Plea. One who has 
pleaded guilty in a charge of assault before a justice 
may withdraw that plea upon appeal and plead not 
guilty.—State v. Furlee, 8. C. lowa, May 15, 1888; 38 N. W. 
Rep. 155. 

42. CRIMINAL Law—Bill of Exceptions—A fiidavits as to 
Correctness. The judge having refused to sign a bill 
of exceptions in a murder case as not being correct and 
given time to prepare a proper bill, the bill was proved 
by affidavits, and was assailed by counter-affidavits. 
The supreme court refused to consider the bill, the pre- 
































ponderance of evidence being against its correctness.— 
State v. Hronex, 8. C. Mo., May 7, 1888; 8 8. W. Rep. 227. 

48. CRIMINAL Law—Continuance—Absent Witness.— 
When a murder case is called for trial at the same term 
at which the indictment is preferred, the defendant 
should be allowed a continuance on account of the 
absence of a material witness.—Smith v. Com., Ky. Ct. 
App., April 7, 1888; 8S. W. Rep. 192. 

44. CRIMINAL Law—Continuance—Absence of Witness. 
Defendant applied for a continuance on account 
of the absence of a material witness, and set out his 
expected testimony. The State consented that the facts 
so set out should be taken as the witness’ testimony, 
and defendant was forced to a trial: Held, that the con- 
tinuance was improperly refused.—-State v. Warden, 8. C. 
Mo., May 7, 1888; 8S. W. Rep. 233. 

45. CRIMINAL LAaw—Discharge—Appeal by State. 
The State has no right of appeal, when the defendant 
is discharged because he was not brought to trial before 
the end of the third term.—State v. Ashcraft, 8. C. Mo., 
May 7, 1888; 8S. W. Rep. 216. 

46. CRIMINAL LAW—False Pretenses—Mortgaged Prop- 
erty. A representation by a mortgagor, that a mort- 
gage given by him was a first mortgage, being urged 
thus to represent by the first mortgagee, does not ren- 
der him guilty of larceny, under Arkansas law.—State v. 
Asher, 8. C. Ark., May 5, 1888; 8S. W. Rep. 177. 


47. CRIMINAL Law — Indictment — Money. Under 
Missouri law,in an indictment for robbery, money is 
sufficiently described as one piece of current gold coin 
of American coinage of the value of ten dollars, and 
four genuine United States legal tender notes, commonly 
called greenbacks, of the value of twenty dollars each. 
—State v. Rush, 8. C. Mo., May 7, 1888; 8S. W. Rep. 221. 


48. CRIMINAL LAw—Juror—Impeaching Verdict. 
When, on motion for new trial, a juror has testified, 
denying the statement of an eavesdropper, that he im- 
properly denounced the defendant in the jury room, de- 
fendant’s application to examine other jurors on the 
question is properly refused. Statements of a juror after 
the trial about the defendant are inadmissible.—State v. 
Rush, 8. C. Mo., May 7, 1888; 8S. W. Rep. 221. 


49. CRIMINAL Law — Jury—Papers. It is not re- 
versible error, under Kentucky law, that the jury are 
allowed to take with them the indictment, on which was 
indorsed a previous jury’s verdict of conviction.— 
Harrold v. Com., Ky. Ct. App., April 21, 1888; 8S. W. Rep. 
194. 

50. CRIMINAL LAW—Larceny—Intent — Evidence, 
On trial for stealing a cow from A, the defendant is 
allowed to testify that he purchased a due-bill on A, 
having been informed that A would let the cow go in 
payment thereof, and that he took the cow tnder this 
belief and with no intent to steal.—State v. Williams, 8. C. 
Mo., May 7, 1888; 8S. W. Rep. 217. 

51. CRIMINAL LAW — Mayhem—Intent. A specific 
intent to maim is not necessary to conviction, under 
Code Tenn., § 5857.— Terrell v. State, 8. C. Tenn., May 1, 
1888; 8 8S. W. Rep. 212. 

52. CRIMINAL Law—Murder—Character of Deceased. 
When there is no evidence, in a murder trial, that 
the deceased, at the time the act was committed, was 
making any demonstration of violence against the de- 
fendant, evidence of the character of the deceased for 
turbulence and violence is not admissible.—Lang v. Slate, 
S. C. Ala., May 14, 1888; 4 South. Rep. 193. 

53. CRIMINAL Law—Murder—Medical Attention, 
On a trial for murder, an instruction, that if the jury find 
from the evidence that defendant committed the crime 
they must find him guilty of murder in the first degree, 
notwithstanding they may also believe and find that 
unskilled medical treatment aggravated the wound of 
deceased, and that deceased might have recovered if 
greater care and skill had been employed in treating 
her, is proper.—State v. Langford, 8. C. Mo., May 7, 1888; 
8 8. W. Rep. 237. 

54. CRIMINAL Law—Murder—Military Reservation.— 
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In a trial for murder committed on a military reserva- 
tion, under Rey. Stat. U. 8., § 5339, the common law, as 
it was in England before our revolution and as it has 
been since interpreted in our courts, must be looked to 
for a definition of murder.—JU. S. v. King, U.S. C. C. (N. 
Y.), Feb. 24, 1868; 34 Fed. Rep. 302. 

55. CRIMINAL LAw—Perjury—Jurisdiction.—To con- 
stitute perjury, itis essential that the false swearing 
should have been committed with respect to some 
matter over which the court had jurisdiction.—State v. 
Wimberly, 8. C. La., May 7, 1888; 4 South. Rep. 161. 

56. CRIMINAL Law—Seduction—Consent — Child. 
Consent of the person seduced is no defense, under 
North Carolina law, for seducing a woman under prom- 
ise of marriage. In such case the child alleged to be the 
result of such intercourse may be exhibited to the jury. 
—State v. Horton, 8. C. N. Car., April 23, 1888; 6S. E. Rep. 
238. 








57. CRIMINAL LAW—Separation of Jury. An alleged 
separation of the jury, without leave of the court or 
consent of the parties, consisting in a brief absence of 
one of the jarors, during which he conversed with no 
one concerning the trial, uffords no ground for a new 
trial.— State v. Woodward, 8. C. Mo., May 7, 1888; 8 S. W. 
Rep. 220. 

58. CRIMINAL LAW—Venue — Proof. Judgment of 
conviction for felonious assault will be reversed, if no 
venue of the offense is proved.—State v. Stewart, 8. C. 
Mo., May 7, 1888; 8S. W. Rep. 216. 

59. CRIMINAL LAW—Witness—Husband of Accomplice. 
Where two defendants are indicted for fornication 
and adultery, and the female has pleaded guilty, her 
husband is a competent witness against the other de- 
fendants.—State v. Guest, 8. C. N. Car., April 23, 1888; 6 S. 
E. Rep. 253. 

60. DEEDS—Dates—Conclusiveness. Where a deed 
of land was made, and mortgaged to seeure the purchase 
money, and a mortgage on other land as further secu- 
rity, parol evidence is admissible contrary to their dates 
to show they were delivered contemporaneously and 
formed one transaction.—Pascault v. Cochran, U. 8. C. C. 
(Del.), March 2, 1888; 34 Fed. Rep. 358. 

61. DEED—Execution — Attestation. A deed was 
attested by one witness, but also acknowledged before 
an Officer, who also with the witness signed a memor- 
andum relative to an interlined word: Held, a suftivient 
attestion by two witnesses.— Culbertson v. Witbeck Co., U. 
8. 8. C., April 30, 1883; 8S. C. Rep. 1136. 

* 62. DEED—Misnomer—Recording.——A deed signed by 
James H. Howe “as James Howe,” is good between the 
parties, and also good as tothird person’s by being re- 
corded under the statute.—Gil/espie v. Rogers, 8. J. C., 
Mass. May 4, 1888; 16 N. E. Rep. 711. 


63. DeTINUE—Sheriff—Wrongful Seizure. When a 
sheriff seizes goods under attachments for different 
plaintiffs, claiming that the assignment thereof to an- 
other is fraudulent, itis immaterial that one plaintiff 
assented to such assignment, since the other attach- 
ment would not be affected thereby, and in detinue the 
question, whether it is illegal to seize and detain more 
than enough cannot be raised — Thompson v. Jones, 8. C. 
Ala., May 11, 1888; 4 South. Rep. 169. 


64. EASEMENTS—Conflicting Evidence—Injunction.— 
When on a petition to injoin an encroachment on aright 
of way, the evidence as to ownership and possession of 
the land is conflicting, the disputed facts should have 
been submitted toa jury in alegal action.—Newport, etc. 
R. R. v. Fitzsimmons, Ky. Ct. App., April 24, 1888; 8S. W. 
Rep. 201. 

65. ELECTIONS—Recount of Votes. Itis the duty 
of the board of city canvassers, when the proper peti- 
tion is filed and other requisites are complied with, to 
grant a recount of votes cast for alderman, though re- 
counts have been made by the inspectors when the re- 
lator was present.—Statev. Board of City Canvassers, 8. 
C. Mich., Muy 3, 1888; 38 N. W. Rep. Ll. 

66. Equiry—Fraudulent Conveyance—Remedy at Law. 


























A purchaser at execution sale of lands fraudulently 
conveyed by the judgment debtor has a plain remedy, 
when out of possession, by ejectment, and cannot come 
into equity to set aside the conveyance.—Betts v. Nich- 
ols, 8. C. Ala., May 15, 1888; 4 South. Rep. 195. 

67. Equiry—Reformation of Deed—Laches. A deed 
was made to a corporation in 1853. The corporation was 
practically dissolved in 1862. Two stockholders filed a 
billin 1882 to correct an alleged mistake in the deed. 
The corporation hud an opportunity of knowing the 
facts, and there was still a director surviving, who could 
bring suit: Held, that complainants were barred by 
their laches.— Taylor v. Holmes, U. 8.8. C., May 14, 1888; 
88. C. Rep. L192. 

68. Escrow—Delivery—Memorandum.——The leaving 
of adeed by a grantor in the hand of his agent, await- 
ing the arrival of certain funds of the grantve, does not 
make the deed an escrow, nor is it available as a mem- 
oranduw of the contract.— Wier v. Batdorf,8.C. Neb., 
April 24, 1888; 38 N. W. Rep. 22. 


68. EvIDENCE—Books of Account. In an action 
by the grantee of a vendor to recover possession of land 
on account of non-payment of purchase money, an uc- 
count book of the vendor containing a charge against 
and credits aguinst defendant is not admissible to show 
that the purchase price had not been paid, it not being 
shown to be a book of original entries, nor that they 
were made at the time, or were known to be correct by 
the person making them.—Kerns v. McKean, 8. C. Cal., 
May 5, 1888; 18 Pac. Rep. 122. 

70. EVIDENCE—Declarations—Heir Against Widow.—- 
In ejectment against a widow of the vendee cluiming 
under her dower right, declarations of vendee’s heir 
that the vendee has not paid the purchase price of the 
land, are not admissible against her—Love v. McClure, 
8. C. N. Car., April 23, 1888; 68. E. Rep. 250. 


70. EVIDENCE—Privileged Communications—Attorney 
and Client. Communication by an assignor of bonds, 
since deceased, to the attorney of the assignee, are not 
privileged, where the attorney acted for the assignee, 
though under directions from the assignor.—Hali v. 
Rixey, 8. C. App. Va., April 26, 1888; 68. E. Rep. 215. 


72. EVIDENCE—Records — Original Orders. Under 
Georgia law, the dismissal of asuit in the superior court 
cannot be proved by the introduction of the original 
order signed by the judge.—Bowden v. Taylor, 8. C. Ga., 
April 25, 1888; 6S. E. Rep. 277. 


73. EXECUTION — Sale — Sheriff. Where a sheriff 
makes a sale contrary to statutory provisions he is lia- 
ble for the penalty provided, and the fact that the 
property was bid in forthe judgment debtor, and after- 
wards continued in his possession, does not render the 
proceeding any the less a sale.—Freeman v. Leonard, 8. 
C.N. Car., April 23, 1888; 6 8. E. Rep. 259. 


74. EXECUTORS—Selling Real Estate—Authority. 
Under Georgia law, when a claim is interposed to land 
advertised for sale by an administrator, neither party 
being in possession, the burden is upon the administra- 
tor to show his leave to sell from the ordinary, and also 
facts indicating the title to the land.—Zvans v. Brown, 8. 
C. Ga., April 25, 1888; 68. E. Rep. 280. 

75. FRAUDS STATUTE OF—Land—Mineral Rights. 
An oral agreement, made atthe time of the sale of 
land, and us an inducement thereto, that if a certain 
mineral interest thereon was sold in the life-time of the 
grantor, he was to have one-half of the price,is not a 
contract for an interest in land, required by the statute 
of frauds to bein writing.— Michael v. Foil, 8. C. N. Car., 
April 30, 1888; 6 8. E. Rep. 264. 

76. FRAUDULENT CONVEYANCE—Creditor. A cred- 
itor who has not obtained a judgment or exhausted his 
legal remedies cannot file a bill to set aside his debtor’s 
conveyance as fraudulent.—Good v. Garrity, 8. C. Iowa, 
May 15, 1888; 38 N. W. Rep. 150. 

77. FRAUDULENT CONVEYANCE—GOOd Faith—Evidence. 
Where the good faith of the vendee is in issue, evi- 
dence as to the financial standing of a former vendor 
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misleading, and its admission is reversible error.—Rinds- 
kopf v. Myers, 8. C. Wis., May 12, 1888; 38 N. H. Rep. 185. 

78. FRAUDULENT CONVEYANCES—Husband and Wife. 
Where a husband has used his wife’s money, but 
there is no evidence that it was then considered to be a 
loan, nor that it was subsequently recognized as a debt 
between husband and wife, a subsequent post-nuptial 
settlement of his property by the husband on his wife 
may be set aside asin fraud of his crditors.—Beecher v. 
Wilson, 8. C. App. Va., April 26, 1888; 6S. E. Rep. 209. 

79. FRAUDULENT CONVEYANCE — Statute. Under 
the statute law of Iowa, one who participates in a fraud- 
ulent conveyance is guilty of a misdemeanor, and it is 
held that a maker of a fraudulent chattel mortgage 
may show to defeat its enforcement that it was fraudu- 
lent.— Galpin v. Galpin, 8. C. lowa, May 16, 1688; 38 N. W. 
Rep. 156. 

80. HiGHWAYs—Establishment—Collateral Attack.—— 
In an indictment for obstructing a highway, the pro- 
ceedings of the commissioners in establishing it cannot 
be questioned, though in some respects, not essential to 
jurisdiction, they were irregular.—State v. Smith, 8. C. N. 
Car., April 23, 1888; 6 S. E. Rep. 251. 

81. HiGHways — Establishment — Proceedings. A 
writ of ad quod damnum, which directs the sheriff to sum- 
mon a jury to meet on the land of the proprietors over 
which itis proposed the road shall run, and to assess 
the damages in the mode specified by statute, the mode 
being set forth in the writ, sufficiently describes the land, 
under Kentucky law.—Smoot v. Schooler, Ky. Ct. App., 
March 29, 1888; 8S. W. Rep. 202. 

82. HOMESTEAD — Disposition by Will. A widow 
and minor children cannot, under Alabama law, be de- 
prived of their homestead by an attempted disposition 
thereof by the testator in his will.—Bell v. Bell, S.C. Ala., 
May 1, 1888; 4 South. Rep. 189. 

83. INFANT—Action—Forma Pauperis. Neither the 
pauper’s oath of an infant plaintiff, nor that of his next 
friend can entitle him to sue without security for costs 
in the federal court in Tennessee.— Roy v. Louisville, etc. 
R. R., U. 8. C. C. (Tenn.), March 7, 1888; 34 Fed. Rep. 276. 
+ 84. INJUNCTION—Contract— Rescission. An injunc- 
tion should be granted restraining a vendor from sell- 
ing or collecting the notes or enforcing the mortgage 
given upon the purchase of a house, till a trial on the 
merits, when thereis a dispute, whether the vendor 
falsely and fraudulently represented that water never 
stood in the basement of the house, and whether the 
vendee left the house so soon as he learned the contrary 
and rescinded the contract.—Caldwell v Summers, 8.C. N. 
Car., April 23, 1888; 6 S. E. Rep. 262. 

85. INJUNCTION—Proceedings at Law. Equity will 
not enjvin legal proceedings, when all the matters of 
defense are available at law, although complicated and 
more difficult of presentation.—Pulima P, C. Co. v. Cen- 
tral T. Co., U.S.C. C. (Pa.), March 2, 1888; 34 Fed. Rep. 
357. 

86. INSURANCE — Application — Incumbrance. A 
policy of insurance provided, that if the property be 
incumbered by deed of trust, mortgage or otherwise, it 
must be so represented and expressed in the written 
part of the policy. The insured when asked, said in his 
application that it was incumbered, and when also 
asked if it was mortgaged, stated the amount of the 
mortgage to be $3,000. Atthat time with interest there 
was abou $8) more due, and also $300 of delinquent 
taxes: Held, that the answer was correct as to the gen- 
eral question about incumbrances, and the insurer did 
not inquire about them further, except as to the mort- 
gage.—Hosford v. Germania F. I. Co.,U.8.8.C., May 14, 
1888; 8S. C. Rep. 1199. 

87. INSURANCE — Misrepresentations — Agent. An 
insurance company cannot take advantage of misrep 
resentations in the application made by their own agent 
and known by him to be false.—Menk v. Howe M. I. Co., 
8. C. Cal., April 30, 1888; 18 Pac. Rep. 117. 


88. INSURANCE—Mutual Benefit—Benficiary. A in- 
gured his life in a mutual benefit association for B, but 
































retained the certificate, which he lost. The association 
officers refused to change the beneficiary, because its 
rules required each change to be indorsed on the origi- 
nal certificate. Hethen gave another a power of at- 
torney to collect the money due thereon: Held, that 
there was an equitable change of beneficiary.—Grand 
Lodge v. Child, 8. C. Mich., May 11, 1888; 38 N. W. Rep. 1. 

89. INSURANCE—Mutual Benefit—Forfeiture.— In an 
action on a beneficiary certificate it is not necessary, in 
order to set up a forfeiture of such certificate, to show 
that assured was suspended or expelled from the order. 
—Hogins v. Supreme Council, 8. C. Cal., May 7, 1888; 18 
Pac, Rep. 125. 

90. INJURIES—Personal Injuries—Damages—Evidence. 
In an action for personal injuries it is competent 
to ask a witness what was the appearance of the plaint- 
iff before and after the disaster, and whether he could 
work after it as well as before.— Winter v. Central, etc. Co., 
8. C. Iowa, May 15, 1888; 38 N. W. Rep. 154. 

91. INTEREST — Claim Against the United States — 
Award Paid by Foreign Government. When a claim 
of a citizen against a foreign government is laid before 
arbitrators on the part of the United States, and the 
sum awarded is paid by the secretary of State, who 
withholds it from the claimant, in the absence of a stip- 
ulation or an express statutory provision, the claimant 
is not entitled to interest while the money is so with- 
held.— United States v. Bayard, U. 8. 8. C., April 30, 1888; 8 
8. C. Rep. 1156. 

92. INTERPLEADER—Recovering Money. Code Ala. 
§ 2611, providing that defendant, in an action for the re- 
covery of chattels in specie, may make affidavit that 
another party claims the chattels, and that thereupon 
such party shall be required to come in and defend, 
does not apply to a suiton a money demand.—Jackson 
v. Jackson, 8. C. Ala., May 11, 1888; 4 South. Rep. 174. 

93. INTOXICATING LIQUORS. Construction of Mas- 
sachusetts statute relative to the sale of pure alcohol 
by druggists without license and to intoxicating liquors 
generally.—Commonwealth v. Pierce,8. J. C. Mass., May 
10, 1888; 16 N. E. Rep. 705. 

9. INTOXICATING LiQuORS—Indictment — Time. 
When an indictment was found at the March term, 1887, 
for offenses against the general State law regarding the 
sale of intoxicating liquors on February 1, 1886, the local 
option law having been adopted in that county on 
August 5, 1885, the State might prove the commission of 
the acts at any time within two years prior to the find- 
ing of the indictment.—Patton v. State, 8. C. Ga., May 7, 
1888; 68. E. Rep. 273. 

95. JUDGMENT—Constructive Service — Attorney. 
The law requiring the appointment of an attorney at 
least sixty days in advance to notify a defendant of the 
action, when he has been constructively summoned 
and has not appeared, is mandatory, and neglect 
thereof is error.—Benjamin v. Birmingham, 8. ©. Ark., 
May 5, 1888; 8S. W. Rep. 183. ’ 

96. JUDGMENT—Res Adjudicata. Defendant sold 
goods as the clerk of L, and had accounted for them to 
C, from whom L received them for sale, according to a 
penal bond given in an attachment by plaintiff against 
L for the debt. L became bankrupt, and the debt was 
discharged. The jury found that defendant did not re- 
ceive the goods in trust for plaintiff: Held, that plaintiff 
could not sue defendant on that bond.—Hdwards v. Law- 
rence, 8. C. N. Car., April 23, 1888; 6S. E. Rep. 155. 


97. JURISDICTION—Claims Against United States. 
The complaint, on a surveying contract against the 
United States, alleged that between $1,000 and $10,000 
were involved; that the surveyor-general of California 
approved the field notes and certified them, as well as 
the performance of the work, but before he forwarded 
his report he was instructed by the commissioner of 
the general land office to proceed no further: Held, that 
the circuit court had jurisdiction of the case.— Baker v. 
United States, U. 8. C. C. (Cal.), March 5, 1888; 34 Fed. 
Rep. 353. 

98. JURISDICTION—Decree—Lands Elsewhere. ——— A 
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deed executed under the decree of a court by the com- 
mittee of a lunatic, is ineffectual to pass the title to 
land in another State.—Morris v. Hand, 8. C. Tex., April 
17, 1888; 8S. W. Rep. 210. 

99. JURISDICTION—Federal Courts—Amount. Un- 
der the act of 1875, even in a case of tort, if it appears 
from the plaintiff's own statement or the testimony of 
his witnesses that a verdict for $2,000 would be so ex- 
cessive as to require the court to set it aside, a federal 
court should dismiss the case for want of jurisdiction. 
—Mazxwell v. Atchison, etc. R. Co., U. 8. C. C. (Mich.), 
March 19, 1888; 34 Fed. Rep. 286. 

100, JURISDICTION—Federal Court—‘itizenship. A 
bill brought in a federal court to restrain the enforce- 
ment of a judgment in ejectment rendered therein, on 
account of an equitable defense, need not allege the 
citizenship of the parties to give the court jurisdiction, 
—Johnson v. Christian, U. 8. 8. C., May 14, 1888; 8 S. C. Rep. 
1135. 

101. JURISDICTION—Practice. In Iowa, the district 
courts have jurisdiction alike of causes at law and in 
equity, and a defendant who has failed to ask a trans- 
fer of a case from the law to the equity docket cannot, 
upon appeal, object on that ground to the jurisdiction 
of the district court.—Spelman v. Gill, 8. C. lowa, May 17, 
1888; 38 N. W. Rep. 168. 

102. LANDLORD AND TENANT—Alterations—Renewal of 
Lease. A tenant during his lease was allowed to 
make some alterations, stipulating that on leaving the 
premises he would restore them to their original con- 
dition. His lease was twice renewed, containing a sim- 
ilar stipulation: Held, that the landlord could recover 
for his expenses in restoring the premises to their orig- 
inal condition, the tenant having failed so to do.— 
Hooker v. Banner, 8. C. Cal., May 10, 1888; 18 Pac. Rep. 136. 

1038. LANDLORD AND TENANT—Liability of Assignee.—— 
An assignee of a lease discharges himself from subse- 
quent liability for rent by a reassignment to the origi- 
nal lessee.—Dengler v. Michelssen, 8. C. Cal., May 12, 1888; 
18 Pac. Rep. 138. 

104. LANDLORD AND TENANT—Lien for Rent—Mortgage. 
A leased land to B, agreeing to erect a mill 
thereon, which B was to have and to hold, with its ap- 
purtenances, for the purpose of carrying on a milling 
business. After B had placed machinery in the mill, he 
gave a mortgage on the machinery: Held, that a subse- 
quent attachment of the machinery by A for rent had 
priority over the mortgage, under Alabama law.— Union, 
etc. Co. v. McIntyre, 8. C. Ala., May 12, 1888; 4 South. Rep. 
175. 

105. LICENSE—Suit for—Parties. Where a county 
ordinance, imposing a license tax, provides that an ac- 
tion to collect the tax shall be commenced in the name 
of the people, an action in the name of the county can- 
not be sustained.— Monterey County v. Abbott, S.C. Cal., 
May 3, 1888; 18 Pac. Rep. 113. 

106. LIMITATIONS—Action by State Against Officer.— 
When a public officer is required to collect and pay into 
the public treasury certain sums, and no time for turn- 
ing over such sums is mentioned, the statute of limita- 
tions begins to run against the State at the expiration 
of his term of office. In such case, under California 
law, the claim is barred in three years.—People v. Van 
Ness, 8. C. Cal., May 12, 1888; 18 Pac. Rep. 140. 


107. LIMITATIONS — Adverse Possession — Tenant in 
Common. Possession by a tenant in common under 
color of title, claiming to hold adversely to his coten- 
ants, who takes all the income for his own use, which 
is the only evidence of such adverse possession, does 
not ripen into a title till twenty years have elapsed.— 
—Hampton v. Wheeler, 8.C. N. Car., April 16, 1888; 6S. E. 
Rep. 236. 

108. LuimITATIONS—Charter Provisions—Successors.— 
When, in an action against a railroad company for 
damages in killing a cow, it appears that the road is 
operated by the defendant as successor of a former 
company, in the absence of contrary evidence it must 
be presumed the defendant operates the road under au- 


























thority of the original charter, and that the action may 
be brought within the time allowed against the original 
company.—Kentucky, etc. R. Co. v. Kinney, Ky. Ct. App., 
April 28, 1888; 8S. W. Rep. 201. 

109. LizeNs—Crops—Mortgages. Cotton raised on 
land rented by a mortgagor, but by him leased to an- 
other in payment for labor,is not subject to a crop 
mortgage made by the mortgagor.— Woolsey v. Jones, S. 
C. Ala., May 14, 1888; 4 South. Rep. 190. 

110. MANDAMUS—State Board—Performance of Duty. 
It is irregular to proceed by rule to compel a legal 
organization to perform a duty, however clearly im- 
posed upon it-—Oliver v. Board of Liquidation, 8. C. La., 
March 26, 1888; 4 South. Rep. 166. 

111. MARITIME LIENS — Advances — Priorities. A 
ship having deviated from her course and arrived at 
another port, was libeled under a bottomry bond and 
for money advanced to pay seamen’s wages. The 
money having been so applied, the claim therefor takes 
precedence over the bottomry bond.— The Dora, U. 8. C. 
C. (La.), Feb. 25, 1888; 34 Fed. Rep. 348. 

112. MARITIME LIEN — State Court — Judgment.———A 
judgment recovered in a State court against a master 
for supplies furnished to a vessel, which remains un- 
paid, is no bar to the enforcement in admiralty of a 
lien upon the vessel for such supplies.—The Brothers 
Apap, U. 8. D. C. (N. Y.), Feb. 17, 1888; 34 Fed. Rep. 352. 

113. MASTER AND SERVANT—Compensation. —— Where 
a party enters into service when a young girl, remain- 
ing many years, and receiving no compensation except 
food and clothing, the law, in absence of a specific con- 
tract, will imply an obligation on the partof the mas- 
ter to pay her a fair remuneration for her services.— 
McMillan v. Page, 8. C. Wis., May 12, 1888; 38 N. W. Rep. 
1738. 

114. MASTER AND SERVANT — Defective Appliances — 
Contributory Negligence. Plaintiff's intestate was 
killed by the giving away of a bridge being repaired, 
over which he, as conductor, was running his train at 
an immoderate rate of speed. He knew of the repair- 
ing going on: Held, that the burden was on the plaintiff 
to prove that the engineer was running contrary to the 
deceased’s orders.—St. Lowis, etc. R. Co. v. Morgant, 3. C. 
Ark., April 21, 1888; 8 8. W. Rep. 179. 


115. MASTER AND SERVANT—Defective Appliances — 
Degree of Care. When defendant furnishes a tem- 
porary bridge for the passage of construction trains, 
the fact that it was built under competent foremen and 
competent inspectors were afterwards furnished, do 
not relive him from liability to employees for defects 
therein which ordinary care would have detected.— 
Bowen v. Chicago, etc. R. Co.,8. C. Mo., May 7, 1888; 8 S. 
W. Rep. 230. 

116. MASTER AND SERVANT — Injuries — Constitutional 
Law. Act Kansas 1874, providing that every railroad 
company shall be liable to its employees for all dam- 
ages occasioned by the negligence of its agent, or by 
any mismanagement of its engineers or other em- 
ployees, is constitutional.—Mo. P. R. Co. v. Mackey, U. 8. 
8. C., April 23, 1888; 8 8. C. Rep. 1161. 

117. MASTER AND SERVANT—Negligence—Alterege.— 
Adjudged that there was sufficient evidence of au- 
thority given to employ B, who was killed by the giving 
away of a bridge over which he was running a train as 
engineer, and the railroad was held liable therefor.— 
Davis v. Button. 8. C. Cal., May 7, 1888; 18 Pac. Rep. 133. 

118. MECHANIC’s LIEN—Affidavit for Attathment. 
Under Michigan law, an affidavit for attachment under 
a mechanic’s lien for work done in getting out logs need 
not show how much work was done on each lot of logs, 
when the work was done for a contractor on four lets, 
all of which were attached.—Pack v. Circuit’ Judge, 8. C. 
Mich., May 3, 1888; 38 N. W. Rep. 6. 

119. MinEs—Placers — Patents — Lodes. 


























A patent 


for a placer does not pass title to a lode claim within it, 
held under a valid location, though the patentee had nc 
actual knowledge thereof.— Noyes v. Mantle, U. 8. 8. C. 
April 30, 1888; § 8. C. Rep. 1132. 
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120. MORTGAGE—Conveyance—Redemption.——A mort- 
gagor, after default, to prevent a foreclosure conveyed 
the land to the mortgagee, and the deed provided that 
he might redeem it within two years just as though it 
had been sold under foreclosure: Held, that he cannot 
redeem after the two years have elapsed.—Stoutz v. 
Rouse, 8. C. Ala., May 2, 1888; 4 South. Rep. 170. 

121. MORTGAGE—Redemption — Laches. A bill to 
redeem, filed 9 years and 10 months after foreclosure, 
seeking to avoid the sale on the sole ground that the 
mortgagee purchased at his own sale, comes too late in 
the absence of satisfactory explanation.—Askew v. 
Sanders, 8. C. Ala., May 5, 1888; 4 South. Rep. 167. 

122. MORTGAGE — Redemption — Trust. Mere in- 
adequacy of price of lands on sale thereof under a mort- 
gage, is not srfficient proof of a trust in favor of the 
mortgagor for their redemption.— McNair v. Pope, 8. C. 
N. Car., April 16, 1888; 6S. E. Rep. 234. 

123. MORTGAGE—Sale—Injunction. A trustee can- 
not enjoin a sale under a prior deed of trust, which pro- 
vides for asale in accordance with Virginia law, be- 
cause real estate in that part of the country brings but 
a proportion of its value on deferred payments, and a 
sale for cash will cause an unnecessary sacrifice.— 
Mullen v. Stone, 8. C. App. Va., May 3, 1888; 6 8. E. Rep. 
223. 

124. MORTGAGE—Parties to Foreclosure—Adverse Pos- 
session.— aA mortgagor of land, who has sold his equity 
of redemption, is not a necessary party to a foreclosure 
suit. The possession of a purchaser of land, a mortgage 
whereof is already recorded, will not mature into a good 
title short of 10 years.— Boutwell v. Steiner, 8. C. Ala., May 
14, 1888; 4 South. Rep. 184. 

125. MUNICIPAL CORPORATION — Defective Streets — 
Statute-———Construction of Michigan statutes relative 
to the liability of municipal corporations for defective 
streets.— Alexander v. City, etc. Co.,8. C. Mich., May 11, 
1888; 38 N. W. Rep. 227. 

126. MUNICIPAL CORPORATIONS — Improvements — 
Assessment. The system of assessing real estate 
adjacent to a street to be improved by the front foot is 

* constitutional.—Davis v. Lynchburg, 8. C. App. Va., May 
3, 1888; 6S. E. Rep. 230. 

127. NEGLIGENCE—Railroad Crossing—Jury.—Where 
a party, driving a truck along a private way, could not 
see the approach of an engine on account of standing 
cars, and did not stop but listened, and on proceeding 
wus struck by an engine, the question of negligence of 
plaintiff and defendant was properly left to the jury.— 
Pearce v. Humphreys, U. 8. C. C. (Mich.), March 12, 1888 ; 34 
Fed. Rep. 282. 

128. NUISANCE—Action—Statute.———One who, under 
the statute of Jowa fora nuisance, does not, by a re- 
moval from the county after the commencement of the 
action, forfeit his right to rrosecute it, although the 
statute limits that right to citizens of the county.— 
Judge v. Kahl, 8. C. lowa, May 18, 1888; 38 N. W. Rep. 173. 

129. NUISANCE—Injunction by Individual—Public Park. 

When a city grants a railroad a right of way over 
a remote portion of a public park, which does not in- 
terfere with the ordinary use of the park, an individual 
cannot maintain an action in behalf of the public to 
abate such track as a nuisance and to enjoin its use.— 
People v. Park, etc. R. Co., 8. C. Cal., May 16, 1888; 18 Pac. 
Rep. 141. 

130. OFFICERS—County Recorder — Compensation.— 
When the auditor and recorder of a county are different 
persons, the recorder is entitled to retain as his com- 
pensation the fees allowed to him by act March 29, 1870. 
—San Luis O. Co. v. Drake, 8. C. Cal., May 5, 1888; 18 Pac. 
Rep. 118. 

131, PARTIES—Necessary — Judgment. It is error 
to refuse judgment for defendant in ejectment by the 
heirs of a vendor against the widow of the vendee in 
possession as doweress, when full price was paid for the 
land but the deed was not delivered, because the 
vendee’s heirs were not made parties to the suit.— Love 
v. McClure, 8. C. N. Car., April 23, 1888; 6S. E. Rep. 247. 


























132. PARTITION—Issues—Pleadings. A fact averred 
in a complaint in partition, not denied in the answer, 
must be deemed to be admitted as true.—Reinhart v 
Ingo, 8. C. Cal., April 27, 1888; 18 Pac. Rep. 112. 

133. PATENTS—Assignments before Issue. A patent 
issued to an assignee is not invalidated because prior 
to its issuance it had been assigned several times again, 
which assignments had been recorded in the patent 
office. The legal title vested eoinstanti in the ultimate 
assignee.—Consolidated, etc. Co. v. McKeesport L. Co., U. 8. 
C. C. (Penn.), March 17, 1888; 34 Fed. Rep. 335. 

134. PATENTS—Assignee—Prior Infringements. In 
a suit by the assignee of a patent for infringement 
thereof prior to the assignment, he cannot set up by 
supplemental bill an assignment for the claim therefor 
made to him after he brought the suit.—Zmerson v. 
Hubbard, U. 8. C. C. (Penn.), March 2, 1888; 34 Fed. Rep. 
327. 

135. PATENTS — Bung-bushings. The second re- 
issue, No. 8,759 of patent 118,517, issued August 29, 1871, for 
bung- bushings, is an unwarrantable enlargement of the 
invention.—Cornell v. Weidner, U. 8. 8. C., April 30, 1888; 8 
8. C. Rep. 1152. 

136. PATENTS—Chloroform. Patent 322,194, to Gus- 
tavus Michaelis for the manufacture of chloroform and 
purified acetates, is infringed by the use of gray acetates 
in the production of chloroform in combination with a 
method of distillation substantially the same as that 
described in said patent.— Michaelis v. Roessler, U. 8.0. C. 
(N. J.), Jan. 18, 1888; 34 Fed. Rep. 325. 


137, PATENTS—Clay-bird Traps. The first, second, 
third and fourth claims of patent 252,230, for target traps, 
issued to the assignee of George Ligowski, are valid, 
but the fifth is invalid. Patent 313,804, to the assignee of 
Jacob Bloom for improvements thereon, is valid. The 
clamp-and the second and third claims of patent 252,230, 
are infringed by the American Clay Bird Company.— 
Ligowski, etc. Co. v. American, etc. Co.,U.8. C. OC. (Ohio), 
March 6, 1888; 34 Fed. Rep. 328. 


138. PATENTS—Composite Pavements.——Patent 269,480, 
for composite pavements, is infringed by a pavement 
made of slag, cement ant a concrete of gravel, and 
cement with a top dressing of slag and cement, and 
finished with a roller which made impressions upon the 
surface.— Vulcanite Co. v. American Co., U.8.C.C.(Penn.), 
Oct. 10, 1887; 34 Fed. Rep. 320. 


139. PATENTS—Fire proof Safes.— Patent 283,136, for 
bending angle-irons into frames used in the manufacture 
of fire-proof safes, and claims one, two and three of 
patent 281,640 for fire-proof safes, and patent 273,585 for 
fire-proof safes, all issued to Moses Mosler, are void.— 
Mosler S. § L. Co. v. Mosler B. G Co.,U.8. 8. C., May 14, 
1888; 8S. C. Rep. 1148. 

140. PATENTs—Metallic Buttons. Patent 216,973, to 
Charles Radcliff for metallic buttons, is void.—New 
Jersey M. Co. v. Cooper, U. 8. C. C. (N. J.), Jan. 10, 1888; 34 
Fed. Rep. 321. 

141. PATENTS—Sash balances. Patent 126,031, to J. 
J. Cowell for sash-balances, is valid, and is infringed by 
patent 185,369 to John Vetterlein.—Palmer v. Johnston, U. 
8. C. C. (N. Y.), March 19, 1888; 34 Fed. Rep. 336. 

142. PATENTS—Steam Generators.———Of patent 90,506, 
to Benjamin Crawford for steam generators, the first 























. two claims are invalid, and the third and the fifth, so 


far as it includes the third, are valid. The steam 
generators of defendants had inclined tubes, the com- 
municating chambers and the steam drum connected at 
the lower part with the water reservoir, and infringed 
this patent. The first claim of patent 175,548, to Babcock 
& Wilcox for steam generators, is void.—Babcock ¢ W. 
Co. v. Pioneer I. W., U. 8. C. C. (N. Y.), March 22, 1888; 34 
Fed. Rep. 338. 

148. PATENTS—Preliminary Injunction. Defendant 
did not deny infringement, but claimed it had ceased to 
do so, and did not intend to use the infringing machine, 
which it still had. The patent had been adjudged valid: 
Held, that a preliminary injunction shonld be granted 
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—Celluloid M. Co. v. Arlington M. Co.,U. 8. C. C. (N. J.), 
Jan. 10, 1888; 34 Fed. Rep. 324. 


144. PAaYMENT—Application.— When a payment made 
on account is sought to be credited to the earliest 
charge on the books of account, it must appear what 
item in such account was charged first in order of 
dates.—Molaskey v. Perry, 8. C. Cal., May 4, 1888; 18 Pac. 
Rep. 120. 

145. PLEADINGS—Set. off — Justice’s Court. In an 
action in a justice’s court for the rent of a farm, it is no 
objection to a counterclaim based upon the fact that 
the farm was smaller than the lessor had represented, 
that such claim constitutes an action of tort.—Harris v. 
Simpson, 8. C. Ark., May 5, 1888; 8S. W. Rep. 177. 

146. PosT-OFFICE—Contractors —Deductions. The 
power of the postmaster-general to make deductions 
for mail service not performed under Rev. Stat. U.S., § 
3962, was not repealed as to railroads by act of congress 
March 8, 1879, § 5.— Chicago, etc. R. Co. v. United States, U. 
8. 8S. C., May 14, 1888; 8S. C. Rep. 1194. 

147. Post OFFICE—Larceny from Mails—Indictment. 
In indictments against post-office employees for 
embezzling und secreting valuable letters, it is not nec- 
essary to allege that the same was done with fraudulent 
intent.— United States v. Atkinson, U. 8. D. C. (Mich.), 
March 19, 1888; 34 Fed. Rep. 316. 


148. Poor Laws—Bringing Pauper into State—Criminal 
Prosecution. In a prosecution for bringing a pauper 
into the State, the affidavit must state the facts and 
circumstances showing that the person is a pauper and 
was brought into the county with intent to make it 
chargeable with his support.—Luton v. Newaygo, S. C. 
Mich., May 8, 1888; 38 N. W. Rep. 13. 


149. PRACTICE — Amendment — Continuance— Waiver. 
Where an amendment is allowed and a continu- 
ance asked in order to meet the new matter embodied 
in the amendment, objections to the amendment are 
waived by asking the continuance.— Ruege v. Gates, 8. C. 
Wis., May 12, 1888; 38 N. W. Rep. 181. 


150. PRACTICE—Judicial Discretion. A new trial in 
acriminal case lies in the discretion of the presiding 
judge, unless it appears that he abused that discretion 
or refused to admit evidence tending to guide it.—Com- 
monwealth v. White, S. J. C. Mass., May 5, 1888; 16 N. E. 
Rep. 707. 

151, PRACTICE—New Trial—Motion. A notice of a 
motion for a new trial, alleging that the evidence is in- 
sufficient to support the first finding of fact, etc., is not 
a specification of the particulars in which the evidence 
is insufficient, within the meaning of California law.- 
Parker v. Reay, 8. C. Cal., May 7, 1858; 18 Pac. Rep. 124. 


152. PRACTICE—New Trial—Surprise. Plaintiff can- 
not claim a new trial on the ground of surprise, because 
his own testimony wa8 rejected under a statutory pro- 
hibition, and he failed to provide to sustain his case by 
other evidence.—Bagnall v. Roach, 8. C. Cal., May 7, 1888; 
18 Pac. Rep. 137. 


158. PRACTICE—Remarks to Counsel—Harmless Error. 
A statement of law made by the court in the 
presence of the jury to counsel while arguing a ques- 
tion of law, is not such error as to require a new trial, 
where the jury were afterwards correctly instructed in 
the charge.—McCardy v. Binion, 8. C. Ga., April 25, 1888 ; 
6 8. E. Rep. 275. 

154. PRACTICE — Verdict —Correcting Mistake. A 
jury was instructed at the dinner house to hand their 
verdict to the clerk if they agreed before the afternoon 
session. They handed their verdict to the foreman, 
who put it in his power, and it was read when the court 
opened. They found for defendant, but counsel sug- 
gested that they intended to find for plaintiff. Upon 
inquiry, eleven stated that they sointended: Held, it 
was not error to send them back for consultation, there 
being no suggestion that they had been tampered with, 
though it might have been better to have declared a 
mistrial.—Johnson v. Oakes, 8. C. Ga., May 7, 1888; 6S. E. 
Rep. 274. 






































155. PRINCIPAL AND AGENT. One who deals with 
an agent, knowing him to be such, cannot, by charging 
the agent, be held to elect to hold him as his debtor, 
and is not precluded from asserting his claim against 
the principal.—Guest v. Burlington, etc. Co., 8. C. lowa, 
May 16, 1888; 38 N. W. Rep. 158. 

156. PRINCIPAL AND SURETY — Contribution Among 
Sureties. The record of a judgment against a surety 
as such is prima facie evidence in a suit against a co- 
surety for contribution. Under North Carolina law, a 
surety may sue a co-surety for contribution, when the 
principal is out of the State or is insolvent when the 
suit is brought. Such insolvency may be proved by 
general reputation.—Leak v. Covington, 8. C. N. Car., 
April 23, 1888; 6S. E. Rep. 241. 

157. PRINCIPAL AND SURETY—Discharge of Surety— 
Usury. Usury in a note cannot affect a surety 
thereon, where the claim of the payee amounts to more 
than the note for which the surety is bound.—Gillon v. 
Kentucky Nat. Bank, Ky. Ct. App., April 7, 1888; 8S. W. 
Rep. 193. 

158. POBLIC LANDS—Mexican Grants—Floats. The 
government might dispose of any specific tracts within 
the exterior limits of a Mexican grant, called a float, 
leaving a sufficient quantity to satisfy the float.— United 
States v. McLaughlin, U. 8. 8. C., May 14, 1888; 8 8. C. Rep. 
1177. 

159. PuBLic LANDS—Pre-emption—Actual Settler. 
When a portion of land conveyed belongs to the United 
States, and it is agreed that the vendee shall enter it 
and be reimbursed by the vendor for his expenses in 
perfecting his title, such entry does notinfringe Rev. 
Stat. U. S., § 2290.—Purcell v. Lay, 8. C. Ala., May 15, 1888; 
4 South. Rep. 196. 

160. RAILROADS — Bonds — Guaranty. A railroad 
which has power to issue its own bonds, can guaranty 
the bonds of another railroad which it receives in pay- 
ment of a debt.—Rogers L. G M. W.v. Southern R. Ass.,U. 
8S. C. C. (N. Y.), March 12, 1888; 34 Fed. Rep. 278. 

161. RAILROADS—Construction — Right of Way. 
One who prevents a railroad company without inter- 
ference to construct its road over his land, is not there- 
by estopped to claim compensation for such right of 
way.—Thomton v. Sheffield, etc. R. Co.,8.C. Ala., May 15, 
1888; 4 South. Rep. 197. 

162. RIPARIAN RIGHTS — Navigable Waters. The 
title to the soil under lakes below low-water mark is in 
the State, and the deed of an abutting proprietor to 
such land is inoperative.—Lake, etc. Co. v. Emerson, 8. C. 
Minn., May 14, 1888; 38 N. W. Rep. 200. 

163. SCHOOL LANDS—Purchase. When one in his 
application to purchase school lands stutes falsely that 
there is no adverse possession thereof, his application 
is invalid. When, in his affidavit, he states falsely that 
he is an actual settler, he deprives himself of all right 
to purchase.— Harbin v. Burghart, 8. C. Cal., May 12, 1888 ; 
18 Pac. Rep. 127. 

164. SCHOOL LANDS—Right to Purchase—Certificate. 
A certificate of purchase of school lands, issued 
by the surveyor-general, is not conclusive evidence in 
favor of the holder against another person contesting 
the right of the holder to purchase such lands.—Jacobs 
v. Walker, 8. C. Cal., May 19, 1888; 18 Pac. Rep. 129. 

165. SHIPPING—Advances by Agent—General Average. 
A ship made jettison of part of her cargo, and upon 
her arrival in a foreign port was libeled and sold. Her 
agents should be paid for their advances of her part of 
the generul average before the bottomry bonds are 
paid, and their lien is enforceable in rem in admiralty. 
Their udvances to put her in condition for a sale after 
her condemnation should be paid before the bottomry 
bonds.— The Dora, U. 8. D. C. (La.), May 25, 1888; 34 Fed. 
Rep. 343. 

166. SHIPPING — Bottomry —Respondentia. 
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were executed by the master of ship in a foreign port to 
procure money therefor, wherein he pledges the vessel 
and freight for repuyment, which is to be made within 
ten days after the vessel’s arrival at its destination, 
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there being no renunciation of the claim for repayment 
unless the ship arrived at its destination: Held, that 
these bonds are bottomry bonds. Where two bottomry 
bonds are executed for moneys expended during the 
same period and to relieve the same necessity, they 
must be considered to be contemporaneous, though 
one is dated one day after the other.— The Dora, U. 8. D. 
C. (La.), May 25, 1888; 34 Fed. Rep. 343. 

167. SPECIFIC PERFORMANCE—Parol Promise to Con- 
vey. A promised B, his son-in-law, to convey to 
him certain land if he would buy the adjoining land. B 
bought the adjoining land and made improvements 
thereon, and had the use of the promised land, but 
made no improvement thereon. There was no proof 
that the improvements were made on the faith of the 
gift: Held, that after A’s death equity would not decree 
specific performance of his promise.—Anderson v. Scott, 
8. C. Mo., May 7, 1888; 8S. W. Rep. 235. 

168. SUBROGATION—Vendor and Vendee—Liens. 
A conveyed his land to B, who agreed to pay certain 
debts which were charges thereon. Another debt was 
mentioned which was a charge thereon, but B did not 
agree to payit. B paid it, and it also appeared that A 
paid it prior to his death: Held, that the land could not 
be charged for that amount in exoneration of a surety 
for A on a bond.—Jones v. Covington, 8. C. App. Va., 
April 26, 1888; 6S. E. Rep. 212. 

169. SURETY — Bond — Misrepresentations. Case 
where a surety company was not discharged from its 
bond for the conduct of an agent of an insurance com- 
pany by representations made by the insurance com- 
pany prior to the giving of the bond, nor by its actions 
thereafter.—_£tna, etc. Co. v. American, etc. Co., U. 8. C0. C. 
(Conn.), March 21, 1888; 34 Fed. Rep. 291. 

170. TRESPASS — Punitive Damages — Opinion. In 
trespass for breaking into plaintiff's house and remov- 
ing his furniture, it is error to allow him to testify as to 
the punitive damages he thinks he is entitled to.— 
Chandler v. Bush, 8. C. Ala , May 18, 1888; 4 South. Rep. 
207. 

171. TRESPASS—Trover and Conversion.-——Where a 
trespasser enters upon the land of another and cuts 
grass and makes it into hay, he is liable for the con- 
version of the grass, and the measure of the damages 
is the value of the hay.—Acrea v. Brayton, 8. C. Iowa, 
May 17, 1888; 38 N. W. Rep. 171. 

172. TRUSTS — Beneficiaries—Misapplication.—W here 
land is left to a trustee with direction that the wife may 
have full use of the land and enjoy its rents and profits, 
with remainder to her son, with authority to the trustee 
to convert the land into money to be held as aforesaid, 
if the land is converted into money the wife is entitled 
only tothe income. If the trustee has expended the 
money the son may muintain a suit, while the wife is 
stil living, to have his interest protected.—Sedgwick v. 
Taylor, 8. C. App. Va., May 38, 1x88; 68. E. Rep. 226. 

173. TrustT—Resulting—Proof. When the legal title 
is conveyed to one who agreed to buy for another, the 
trust must attach at the time of the conveyance. The 
application of the money of the latter to pay notes for 
the purchase money creates no resulting trustin his 
favor.— Beecher v. Wilson, S.C. App. Va., April 26, 1888; 6 
8. E. Rep. 209. . 

174. TrusTs—Resulting—Proof. A resulting trust 
in lands may be established by parol evidence, but it 
must be clear and satisfactory.— Pool v. Thomas, Ky. Ct. 
App., May 3, 1888; 8S. W. Rep. 193. 

175. TAXATION — Assessments. Construction of 
Michigan statutes relative to the taxation of lands for 
the year 1885, and the relation thereof to the assessment 
of 1882.— Fletcher v. Alpin, 8. C. Mich., May, 1888; 38 N. W. 
Rep. 213. 

176. TAXATION—Assessment — Constitutional Law.—— 
That portion of the Michigan tax law of 1882, providing 
for the assessment of property, and the review of the 
same, is constitutional.—Darenport v. Alpin, 8. C. Mich., 
May 11, 1888; 38 N. W. Rep. 211. 

177. TaxaTION—Books Required—Deed — Notice. 





























One book substantially bound, forming a record, which 
contains all that is required in the two required by law 
relative to taxes,is a sufficient compliance with the 
Alabama law. In ejectment, where plaintiff claims un- 
der a tax-title, a tax-collector’s return of service of a 
notice as required by statute of the condemnation pro- 
ceedings is not conclusive. A tax-deed, conforming in 
substance to the law, duly acknowledged and recorded, 
is admissible in ejectment, though it fails to state the 
name of the owner of the land sold.— Riddle v. Messer, 8. 
C, Ala., May 17, 1888; 4 South. Rep. 185. 

178. TAXATION—Collector—Commissions. The tax- 
collector of Monterey county is allowed the commis- 
sions provided forin St. Cal. 1871-72, p. 419.—Swinnerton 
v. Monterey Co., 8. C. Cal. May 10, 1888; 18 Pac. Rep. 135. 


169. TAXATION—Delinquents—Supervisors. In Vir- 
ginia, the board of supervisors of a county has no au- 
thority to certify amended and supplemental delinquent 
tax returns by a treasurer.—Soard of Supervisors v. Mc- 
Gruder, 8. C. App. Va., May 3, 1888; 6S. E. Rep. 232. 

180. TAXATION — Interstate Commerce. A single 
tax assessed by a State upon the receipts of a telegraph 
company, derived partly from interstate commerce, on 
which the tax was assessed in gross, is invailid only in 
proportion to the extent that such receipts were derived 
from interstate commerce.—Ratterman v. Western U. T. 
Co., U. S. 8. C., May 14, 1688; 8 8. C. Rep. 1127. 


181. TAXATION—Listing Land—Sale—Personalty. 
Under Kertucky law, atax-sale of land, which has been 
listed in the name of one who is neither owner nor 
agent, passes no title. A tax-sale of land, when no ef- 
fort was made to first subject the owner’s personal 
property to the payment of the tax due, and no tax re- 
ceipt was tendered to him before the sale, is invalid.— 
Wheeler v. Bramel, Ky. Ct. App., March 27, 1888; 8 S. W. 
Rep. 199, 


182. TAXATION —Natlonal Banks—Discrimination. 
An order made bya State board of equalization, in- 
creasing the assessment of shares of a national bank 
above that of other property in a county, is invalid. 
When the laws of a State allow a tax-payer to deduct 
from his money capital for taxation his bona fide debts, 
an owner of bank stock is entitled to such deduction, 
though no demand therefor was made till the shares 
had been returned for taxation and the session of the 
board of equalization when the law has made no pro- 
vision therefor.— Whitbeck r. Mercantile Nat. Bank, U. 8. 
8. C., April 23, 1888; 8 S. C. Rep. 1121. 


183. TAXATION—Non-residents. A State has power 
to tax property within its boundaries held by a resi- 
dent trustee for a non resident cestui que trust.—Price v. 
Hunter, U. 8. C. C. (Penn.), Feb. 8, 1888; 34 Fed. Rep. 355. 


184. TAXATION—Payment—Stranger. Where one, 
believing himself to be the owner of land, pays taxes 
thereon, he is entitled to be reimbursed by the true 
owner for the taxes so paid by him.—Goodnow v. Wells, 
8. C. lowa, May 17, 1888; 38 N. W. Rep. 172. 

18. TAXATION—Redemption— Subrogation. One 
who loans money to redeem land sold for taxes is not 
subrogated to the purchaser’s rights, though it is so 
agreed when the loan is made.—Cambon v. Lapene, 8. C. 
La., May 7, 1888; 4 South. Rep. 165. 

186. TAXATION—Tax - deed. Where a town treas- 
urer makes his report before the time limited by law, a 
tax-deed for lands reported as delinquent is void.— 
Bailey v. Haywood, 8. C. Mich., May 11, 1888; 38 N. W. Rep. 
209. 
































187. TROVER AND CONVERSION—Contract. Where 
one agrees with his father to support him for life for a 
valuable consideration, and thereupon takes possession 
of the farm, he is entitled to the produce of the farm as 
absolute owner, and this, although the agreement with 
the father was oral.—Carr v. McCarthy, 8. C. Mich., May 
11, 1888; 38 N. W. Rep. 241. 

188. VeNuK—Intoxicating Liquors. One convicted 
before a justice of the peace of selling intoxicating 
liquois without a license is not entitled upon appeal to 








52 THE CENTRAL LAW JOURNAL. 





No. 2 








a change of venue, under the Wisconsin statute.— Boldt 
v. State, 8. C. Wis., May 12, 1888; 38 N. W. Rep. 177. 

189. WARRANTY—Breach. The vendee of land un- 
der a general warranty deed may recover for breach of 
that warranty upon showing that the warranty was 
given, and need not prove that he relied upon it.—WNor- 
ris v. Kipp, 8. C. lowa, May 15, 1888; 38 N. W. Rep. 152. 

190. WILL—Attestation—Republication. Where a 
will is proved by only one witness, and a codicil which 
refe1s to itis proved by two witnesses, the codicil re- 
publishes the will, and both will and codicil are fully 
attested.—In re Murfield’s Estate, 8. C. lowa, May 17, 1888; 
38 N. W. Rep. 170. 

191. WILL—Construction—Devise.———A will devised 
land to be the property of H and his wife and their 
children: Held, that at the death of the testator, H and 
his wife and their children then living were tenants in 
common, and a grantee from H and wife took only their 
interests.—Hampton v. Wheeler, 8. C. N. Car., April 16, 
1888; 6S. E. Rep. 236. 

192. WILL—Construction—Estate. A devised lands 
to B and the lawful heirs of her body, and appointed a 
trustee for her and her heirs in the management 
thereof: Held, that the word heirs was a word of limita- 
tion.—McCaulsy v. Buckner, Ky. Ct. App., April 26, 1888; 8 
8. W. Rep. 196. 

193. WILL—Legal Heirs—Declarations. A wife de- 
vised property to her husband with remainder to her 
legal heirs. She had no descendants: Held, that the 
husband did not take under the will as a legal heir, un- 
der Rev. Stat. Tex., art. 1646. Declarations of the testa- 
tor, made about the time the will was executed, are in- 
admissible to explain the will.— Peet v. Commerce, etc. R. 
Co., 8. C. Tex., April 20, 1888; 88. W. Rep. 203. 

194. WILL—Precatory Trust—Discretion of Trustee.—— 
A devisee, charged with making such provision for the 
testator’s mother and sister, as in her judgment will be 
best, must exercise a proper and honest judgment in 
so doing, having due regard to the amount of the estate 
and the circumstances of the beneficiaries.—Colton v. 
Colton, U. 8. 8. C., April 30, 1888; 8S. C. Rep. 1164. 


195. WILL—Probate — Contest.———-One who has, by 
appearing and contesting before the court the validity 
of a will, waived a trial by jury, cannot afterwards de- 
mand a jury to try the questions by the court.—Smith v. 
James, 8. C. Iowa, May 10, 1888; 38 N. W. Rep. 160. 


196. WITNESS—Deceased Party—Interested Party. 
A with her husband sued for dower and for specific 
performance of an alleged oral gift of land to her former 
husband from his father. Both the father and son were 
dead: Held, that she was a competent witness. In the 
same suit the heirs of the deceased father and son being 
defendants, the husband of plaintiff's daughter, an heir 
to an undivided interest in the land from under her 
father or grandfather, is acompetent witness for plaint- 
iff, under Missouri law.—0O’ Bryan v. Alien, 8. C. Mo., May 
7, 1888; 8S. W. Rep. 225. 


197. WITNESS—Deceased Person. Under Alabama 
law, where an administrator proved a conversation be- 
tween his intestate and one E,from whom defendant 
derived title, E was not competent as a witness to deny 
the conversation.— Miller v. Cannon, 8. C. Ala., May 17, 
1888; 4 South. Rep. 204. 

198. WITNESS -- Husband and Wife. A husband 
cannot testify in a case in which his wife has an interest 
involved.—Johnson v. Boice,S. C. La., March 26, 1888; 4 
South. Rep. 163. 

199. WrITs—Publication — Affidavit. An affidavit 
for publication which states that the defendant has 
property within this State sought to be taken by attach- 
ment in this action—a provisional remedy—is sufficient 
to bring it within the provision of § 72 of the civil code. 
— Bogle v. Gordon, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 
857. 

200. Writ—Service — Jurisdiction. 





























If a person, a 


non-resident of the State, is served with process while 
temporarily within the State, the court acquires as full 





jurisdiction as if he were a resident of the State.— Alley 
v. Caspari, 8. J. C. Me., March 7, 1888; 14 Atl. Rep. 12. 








QUERIES AND ANSWERS.* 





QuERY No. 4. 

Who are “tax-paying citizens’? under the dram- 
shop license law in Missouri? (1) Is the last assess- 
ment list evidence of citizenship for this purpose? (2) 
Are poll tax-payers in towns of the fourth-class “‘tax- 
paying citizens’? for this purpose? Please cite au- 
thorities. H. M. 


QUERIES ANSWERED. 
Query No. 3 [27 Cent. L. J. 27.) 

Where a corporation, in 1883, permitted an obstruc- 
tion to be placed across a public street, by reason of 
which a citizen is seriously, and as he (now believes), 
permanently injured, is his right of action barred by 
the statute of limitations? Please answer. J.D. P. 

Answer. A municipality, and we suppose that to be 
the corporation referred to, must always keep its 
streets in proper condition for travel. The fact that 
the obstruction has existed for a long time only ren- 
ders the corporation more certainly liable, since it 
cannot plead ignorance of its existence. The statute 
of limitations begins to run from the time of the acci- 
dent. Since the querist does not give the date of the 
accident, the State in which it occurred, nor the stat- 
ute of limitations applicable, we cannot tell whether 
the action is barred. R. H. 
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A TREATISE ON PATENT EsTATE, Comprehending 
Nature, Conditions and Limitations of Interest in 
Letters Patent. By Thos. B. Hall, of the Cleveland 
Bar. Cleveland: Ingham, Clarke & Co., Law 
Publishers. 1888 


This is a small volume, something more than 200 
pages, on a subdivision of a special branch of the law, 
which, in these latter days of invention and general 
improvement in all arts and sciences, has assumed a 
high position gmong the topics of the law. The general 
subject is Patent Law, the subdivision which the author 
has segregated from the general mass, is, as the title 
of the work indicates, the nature and incidents of the 
estate which is acquired by and held under letters 
patent. 

The subject is quite narrow, of course, all rights 
pertaining to it are the creation of positive statute law, 
but, as the author has manifestly devoted much time 
and labor to the preparation of the work, we have no 
doubt it will be welcomed as a valuable addition to 
their libraries by all members of the profession who 
are interested in patent law. 








JETSAM AND FLOTSAM. 





In a recent murder trial a Mrs. Llannagan swore to 
a confession made to her by the defendant, whereupon 
the defense called to the stand an old fellow who had 
repeatedly said that he wouldn’t believe her on oath. 
Lawyer: “Do you know the reputation of Mrs. Flan- 
nagan for truth and veracity?’ Witness: “Wall, 
Square, I guess she’d tell the truth; but about her 
veracity—well, now, se ne say she would and some say 
she wouldn’t.” 








